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Title 3— Executive Order 13314 of August 8, 2003
The President Waiver Under the Trade Act of 1974 With Respect to
Turkmenistan

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including subsection 402(c)(2) and
(d) of the Trade Act of 1974, as amended (the “Act”) (19 U.S.C. 2432(c)(2)
and (d)), and having made the report to the Congress set forth in subsection
402(c)(2), I hereby waive the application of subsections (a) and (b) of section
402 of the Act with respect to Turkmenistan.

~ /

THE WHITE HOUSE,
August 8, 2003.

[FR Doc. 03-20764
Filed 8-12-03; 8:45 am]
Billing code 3195-01-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 916 and 917
[Docket No. FV03-916-2 IFR-A]

Nectarines and Peaches Grown in
California; Revision of Handling
Requirements for Fresh Nectarines
and Peaches

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule amends a prior
interim final rule that revised the
handling requirements for California
nectarines and peaches beginning with
2003 season shipments. This amended
rule revises the minimum net weight for
five down Euro containers, exempts
Peento type peaches from all weight-
count standards applicable to round
varieties, and clarifies the provisions on
the use of variety names. The marketing
orders regulate the handling of
nectarines and peaches grown in
California and are administered locally
by the Nectarine Administrative and
Peach Commodity Committees
(committees). This amended rule would
enable handlers to continue shipping
fresh nectarines and peaches meeting
consumer needs in the interests of
producers, handlers, and consumers of
these fruits.

DATES: Effective August 14, 2003.
Comments received by September 12,
2003 will be considered prior to
issuance of any final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938, or E-mail:

moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection at the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Marketing Specialist,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
telephone: (202) 720-2491; Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
Nos. 124 and 85, and Marketing Order
Nos. 916 and 917 (7 CFR parts 916 and
917) regulating the handling of
nectarines and peaches grown in
California, respectively, hereinafter
referred to as the “orders.” The orders
are effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under

section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

Under the orders, lot stamping, grade,
size, maturity, container, container
marking, and pack requirements are
established for fresh shipments of
California nectarines and peaches. Such
requirements are in effect on a
continuing basis.

This rule amends an interim final rule
published in the Federal Register on
April 9, 2003 (68 FR 17257). That rule,
which was based on a unanimous
recommendation from the committees
made at meetings on December 3, 2002,
changed the handling requirements
under the orders by establishing a 31-
pound minimum net weight for all five
down Euro containers used by the
industry, among other changes.

This amended interim final rule is
based upon recommendations from the
Nectarine Administrative Committee
(NAC) and the Peach Commodity
Committee (PCC) at meetings on May 1,
2003. The vote on the recommendation
by the NAC was 7 to 1 and the vote on
the recommendation by the PCC was
unanimous. This amended interim final
rule also incorporates changes requested
on May 27, 2003, by a commenter on the
previous interim final rule.

This amended rule revises the net
weight for five down Euro containers as
recommended by the NAC and PCC. In
response to the comment received, this
rule also exempts Peento type peaches
from all round peach weight-count
standards. In addition, this rule clarifies
the provisions regarding how packages
or containers must be marked with the
name of the variety if known, and
“unknown variety” when the variety is
not known. This clarification is based
on recommendations of the NAC and
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PCC, although their recommendations
that the term “variety” be defined is not
adopted because this change should be
implemented following notice and
comment rule making procedures.

The committees meet prior to and
during each season to review the rules
and regulations effective on a
continuing basis for California
nectarines and peaches under the
orders. Committee meetings are open to
the public and interested persons are
encouraged to express their views at
these meetings, such as the May 1, 2003
meetings. USDA reviews committee
recommendations and information, as
well as information from other sources,
and determines whether modification,
suspension, or termination of the rules
and regulations would tend to effectuate
the declared policy of the Act.

Container and Pack Requirements

Sections 916.52 and 917.41 of the
orders authorize establishment of
container, pack, and marking
requirements for shipments of
nectarines and peaches, respectively.
Under §§916.350 and 917.442 of the
orders, the specifications of container
markings, net weights, well-filled
requirements, weight-count standards
for various sizes of nectarines and
peaches, and lists of standard containers
are provided.

The committees recommended that a
revised minimum net weight be
established for all “five down” boxes
(commonly referred to as “Euro” boxes)
that are volume-filled. Currently, the
minimum net weight requirement for
“five down”” boxes is 31 pounds, as
established by the prior interim final
rule. The committees have now
recommended that the minimum net
weight for five down containers be
revised to include a 29-pound net
weight for five down containers for the
2003 season only.

“Five down” boxes are containers that
lay in a pattern of five containers per
layer on each pallet. In other words,
each layer of boxes on a pallet contains
only five Euro boxes. Other container
sizes and “footprints” may result in
nine boxes per layer, etc.

The committees met on May 1, 2003
and recommended that the current net
weights for five down Euro containers
be revised to include both a 29-pound
box and a 31-pound box. The 29-pound
box will be permitted for the 2003
season only, after which time the Grade
and Size Subcommittee will review the
results from the season and make a
recommendation to establish either a
29-pound box or a 31-pound box or
other appropriate weight.

Containers used in the nectarine and
peach industry have largely resulted
from retailer demands. Many retailers
want all of their suppliers to provide
them with commodities in containers of
the same footprint (length and width
dimensions), thereby creating
consistency and ease of transportation,
storage, etc., for the retailer. Euro
containers meet those demands, but
require the industry to make changes in
pack styles and package weights to
conform to the evolving demands of the
retail sector.

This recommendation resulted from a
request by a handler who wanted to
respond to a demand from one of his
larger retail customers. The customer
wanted volume-filled containers of
nectarines and peaches of the same
weight as tray-packed containers, which
currently weigh 29 pounds.

At the meeting, the handler advised
the committees that the current
minimum net weight of 31 pounds for
volume-filled Euro containers is not
flexible enough to afford him the
opportunity to meet the demands of his
buyer.

Nectarines: For the reasons stated
above, paragraph (a)(8) of § 916.350 is
revised to include a 29-pound net
weight for all volume-filled, five down
Euro containers of nectarines, in
addition to the current 31 pounds. The
29-pound container will be permitted
during the 2003 season only. At the end
of the 2003 season, the committees will
recommend either a 29-pound, 31-
pound container, or other appropriate
weight. The container markings shall be
placed on one outside end of the
container in plain sight and in plain
letters.

Peaches: For the reasons stated above,
paragraph (a)(9) of § 917.442 is revised
to include a 29-pound net weight for all
volume-filled, five down Euro
containers of peaches, in addition to the
current 31 pounds. The 29-pound
container will be permitted during the
2003 season only. At the end of the 2003
season, the committees will recommend
either a 29-pound, 31-pound container,
or other appropriate weight. The
markings shall be placed on one outside
end of the container in plain sight and
in plain letters.

Weight-Count Standards for Peaches

Under the requirements of § 917.41 of
the order, containers of peaches are
required to meet weight-count standards
for a maximum number of peaches in a
16-pound sample when such peaches,
which may be packed in tray-packed
containers, are converted to volume-
filled containers. Under § 917.442 of the
order’s rules and regulations, weight-

count standards are established for all
varieties of peaches as TABLES 1, 2, and
3 of paragraph (a)(5)(iv).

According to the PCC, the Peento type
peaches were initially packed in trays
because they were marketed as a
premium variety, whose value justified
the added packing costs. However, as
the volume has increased, the value of
this peach has diminished in the
marketplace, and some handlers
converted their tray-packed containers
of Peento type peaches to volume-filled
containers.

Prior to the 2002 season, weight-count
standards established for peaches and
nectarines were developed solely for
round fruit. Peento type peaches are
shaped like donuts, and weight-count
standards for round fruit were
inappropriate. In an effort to standardize
the conversion from tray-packed
containers to volume-filled containers
for Peento type peaches, the committee
staff conducted weigh-count surveys to
determine the most optimum weight-
counts for the varieties at varying fruit
sizes.

As a result of those surveys, a new
weight-count table applicable to only
the Peento type peaches was added for
the 2002 season and amended for the
2003 season. The new weight-count
tables accommodate very large Peento
type peaches that were not previously
converted from tray-packs to volume-
filled containers, but were being packed
in volume-filled containers and required
weight-count standards specifically for
those sizes.

However, Peento peaches, which are
subject to weight-count standards in
TABLE 3 of paragraph (a)(5)(iv) in
§917.442, were not exempted from
weight-count standards in the non-listed
variety size requirements specified in
paragraphs (b)(3) and (c)(3) of § 917.459,
according to the commenter. This was
an inadvertent omission in the previous
interim final rule and requires this
conforming change in this amended
interim final rule. Therefore, the words
“except for Peento type peaches” will
be added at the end of paragraphs (b)(3)
and (c)(3) of §917.459.

Variety Nomenclature

In §§916.350 and 917.442 of the
orders’ rules and regulations,
specifications of container markings, net
weights, well-filled requirements,
weight-count standards for various sizes
of fruit, and lists of standard containers
are provided.

In §§916.356 and 917.459 of the
orders’ rules and regulations,
specifications of grade, maturity, and
size regulations for nectarines and
peaches, respectively, are provided for
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each variety by the variety’s name.
These variety-specific requirements are
applied based upon the name of the
variety, the size each variety is known
to attain, the appropriate maturity guide
(e.g., color chip) for the variety, and the
historic harvest period specific to each
named variety.

In §§916.60 and 917.50, handlers are
required to report on shipments of
nectarines and peaches. Sections
916.160 and 917.178 of the orders’ rules
and regulations specify the types of
reports that handlers must file with the
committees. Among the requirements,
handlers must report the total
shipments of nectarines and peaches by
variety by November 15 of each year.

Thus, ensuring that each variety is
regulated and reported on using the
appropriate name is important to the
operation of the nectarine and peach
marketing orders.

Some handlers are using trademark
names in place of the variety name.
Thus, inspection service may not be
able to provide appropriate inspection
for a variety with an unfamiliar name.
Accordingly, paragraphs (a)(2) of
§§916.350 and 917.442 are amended by
adding that a marketing name,
trademark or brand name may be
associated with the variety name, but
cannot be substituted for a variety name.

This amended rule establishes
handling requirements for fresh
California nectarines and peaches
consistent with expected crop and
market conditions, and will help ensure
that all shipments of these fruits each
season meet the handling requirements
established under each of these orders.
This amended rule will also help the
California nectarine and peach
industries continue to provide fruit
desired by consumers. This amended
rule is designed to establish and
maintain orderly marketing conditions
for these fruit in the interests of
producers, handlers, and consumers.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own

behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 300
California nectarine and peach handlers
subject to regulation under the orders
covering nectarines and peaches grown
in California, and about 1,800 producers
of these fruits in California. Small
agricultural service firms, which
include handlers, are defined by the
Small Business Administration [13 CFR
121.201] as those whose annual receipts
are less than $5,000,000. Small
agricultural producers are defined by
the Small Business Administration as
those having annual receipts of less than
$750,000. A majority of these handlers
and producers may be classified as
small entities.

The committees’ staff has estimated
that there are less than 20 handlers in
the industry who could be defined as
other than small entities. For the 2002
season, the committees’ staff estimated
that the average handler price received
was $9.00 per container or container
equivalent of nectarines or peaches. A
handler would have to ship at least
556,000 containers to have annual
receipts of $5,000,000. Given data on
shipments maintained by the
committees’ staff and the average
handler price received during the 2002
season, the committees’ staff estimates
that small handlers represent
approximately 94 percent of all the
handlers within the industry.

The committees’ staff has also
estimated that less than 20 percent of
the producers in the industry could be
defined as other than small entities. For
the 2002 season, the committees’
estimated the average producer price
received was $4.00 per container or
container equivalent for nectarines and
peaches. A producer would have to
produce at least 187,500 containers of
nectarines and peaches to have annual
receipts of $750,000. Given data
maintained by the committees’ staff and
the average producer price received
during the 2002 season, the committees’
staff estimates that small producers
represent more than 80 percent of the
producers within the industry. With an
average producer price of $4.00 per
container or container equivalent, and a
combined packout of nectarines and
peaches of 45,354,000 containers, the
value of the 2002 packout level is
estimated to be $181,416,000. Dividing
this total estimated grower revenue
figure by the estimated number of
producers (1,800) yields an estimate of
average revenue per producer of about
$101,000 from the sales of peaches and
nectarines.

This rule amends a prior interim final
rule that changed the handling

requirements under the orders. The
prior interim final rule was published in
the Federal Register on April 9, 2003
(68 FR 17257). That rule modified
§§916.115, 916.350, 916.356, 917.150,
917.442, and 917.459, which regulate
handling of nectarines and peaches,
respectively, under the orders.

In addition, this interim final rule
revises the net weight for five down
Euro containers, exempts Peento type
peaches from all round variety weight-
count standards, and clarifies provisions
relating to the use of variety names.

Under §§916.52 and 917.41 of the
orders, grade, size, maturity, container,
container marking, and pack
requirements are established for fresh
shipments of California nectarines and
peaches, respectively. Such
requirements are in effect on a
continuing basis. The NAC and PCC met
on May 1, 2003, and recommended that
these handling requirements be revised
for the 2003 season. These
recommendations had been presented to
the committees by the Stone Fruit Grade
and Size Subcommittee, which is
charged with review and discussion of
such changes.

The Stone Fruit Grade and Size
Subcommittee discussed the 31-pound
net weight requirement for volume-
filled five down Euro containers at its
meeting on April 8, 2003. At that time,
one handler advised that the current net
weight of 31 pounds is not flexible
enough to afford him the opportunity to
meet the demands of his buyers. The
handler noted that one large customer
has begun demanding volume-filled
boxes of nectarines and peaches in a 29-
pound box rather than a 31-pound box,
which makes the volume-filled
container weight consistent with the
tray-packed container weight. The
handler added that he was unable to
provide what his customer wanted,
given that the current requirements
limit him to a box with a 31-pound
minimum weight. In the absence of
change, the handler would be forced to
ship 31 pounds to the customer, and
risk receiving payment for only the 29
pounds the customer wanted.

The subcommittee agreed that the 31-
pound box did not provide enough
flexibility for all handlers and
unanimously recommended that the
minimum 31-pound requirement for
volume-filled containers be revised. The
alternative would have meant that this
handler at least would have been unable
to meet the demands of a buyer without
pricing considerations. In an effort to
enhance each handler’s ability to
provide what the market demands, such
an alternative was unacceptable.
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The NAC and PCC discussed the
subcommittee’s recommendation at
their meeting on May 1, 2003. They
debated the value of simply making 29
pounds the sole minimum net weight
for volume-filled Euro containers, but
opted to maintain the 31-pound
container and add the 29-pound
container for the 2003 season,
contingent upon review at the end of the
season by the Grade and Size
Subcommittee. At that time, the
subcommittee is expected to
recommend only one net weight for five
down, volume-filled Euro containers of
nectarines and peaches for the 2004
season.

The NAC voted 7 in favor and one
opposed to this recommendation, while
the PCC voted unanimously in favor of
the recommendation. The NAC member
opposed to the recommendation noted
that additional box styles are costly to
the industry and should be avoided, if
possible. However, the large majority of
committee members disagreed, opting
instead to take steps to be responsive to
buyers.

Weight-counts for Peento Type Peaches

Section 917.442 also establishes
minimum weight-count standards for
containers of peaches. Under these
requirements, containers of peaches are
required to meet weight-count standards
for a maximum number of peaches in a
16-pound sample when such peaches
are packed in a tray-packed container.
Those same maximum numbers of
peaches are also applicable to volume-
filled containers, based upon the tray-
packed standard. The weight-count
standard was developed so handlers
may convert tray-packed peaches to
volume-filled containers and be assured
that fruit of a specific size in the
volume-filled container will be the same
as that in the tray-packed container.

When Peento type peach varieties
were first introduced and marketed,
they were generally tray-packed because
they were a novel and premium
product. As production has increased,
the value of the varieties has diminished
in the marketplace, and some handlers
have converted their tray-packed
containers of Peento type peaches to
volume-filled containers. Weight-count
standards provide a basis for volume
filling containers of other varieties of
peaches. Currently, Peento type peaches
are regulated under a new table of
weight-count standards applicable to
only these uniquely-shaped peaches.

However, due to an inadvertent
omission, Peento type peaches were not
exempted from the weight-count
standards for round peaches in the non-
listed (blanket) variety sizes in

paragraph (b)(3) and (c)(3) of § 917.459,
as noted by the commenter. Thus, under
the rules and regulations in the orders,
varieties of Peento type peaches that are
not regulated by name would be
regulated by date of harvest in the
blanket regulations. To correct that
omission, the words “except Peento
type peaches” will be added to the end
of each of those paragraphs, in response
to the concerns of the commenter.

The alternative to this conforming
change would be to have Peento type
peaches in non-listed variety sizes
subject to the same weight-count
standards assigned to round varieties,
treating these Peento type peaches
differently than other varieties of Peento
type peaches. Clearly, that is not an
acceptable alternative, given that these
donut-shaped peaches cannot meet the
requirements established for round
peaches, and require their own weight-
count standards.

The Grade and Size Subcommittee
also discussed the issue of variety
nomenclature at its meeting on April 8,
2003. Several members expressed
concern that use of different marketing
names by different handlers for the
same variety was causing mismarking
situations, which affect inspections, size
and maturity assignments, and data
collection. The current regulations
require that containers bear the name of
the variety. This is clarified by adding
that trademarks, marketing names, and
brand names may be associated with the
variety name, but cannot be substituted
for the variety name. This is expected to
foster consistent variety identification
within the industries, and uniform
application of maturity and size
requirements.

The committees voted unanimously to
define “variety” as part of the orders’
rules and regulations and to specify
more detailed identification
requirements. A commenter also
recommended changes to the names of
several peach varieties to bring them
into conformity with the
recommendations of the PCC. However,
because these recommendations limit
how handlers must identify the variety
names, USDA plans to issue a proposed
rule on these recommendations. USDA
recognizes that there may be a need for
consistency in naming the various
peach and nectarine varieties to prevent
misleading variety markings, but
believes that notice and comment
rulemaking, rather than an interim final
rule, should be used for implementing
such changes.

The committees make
recommendations regarding all the
revisions in handling requirements after
considering all available information,

including recommendations by various
subcommittees, comments of persons at
subcommittee meetings, and comments
received by committee staff. Such
subcommittees include the Stone Fruit
Grade and Size Subcommittee, the
Inspection and Compliance
Subcommittee, and the Executive
Committee.

At the meetings, the impact of and
alternatives to these recommendations
are deliberated. These subcommittees,
like the committees themselves,
frequently consist of individual
producers and handlers with many
years of experience in the industry who
are familiar with industry practices and
trends. Like all committee meetings,
subcommittee meetings are open to the
public and comments are widely
solicited. In the case of the Stone Fruit
Grade and Size Subcommittee, many
growers and handlers who are affected
by the issues discussed by the
subcommittee attend and actively
participate in the public deliberations.
In addition, minutes of all
subcommittee meetings are distributed
to committee members and others who
have requested them, thereby increasing
the availability of information within
the industry.

Each of the recommended handling
requirement changes for the 2003 season
is expected to generate financial benefits
for producers and handlers through
increased fruit sales, compared to the
situation that would exist if the changes
were not adopted. Both large and small
entities are expected to benefit from the
changes, and the costs of compliance are
not expected to be substantially
different between large and small
entities.

This rule does not impose any
additional reporting and recordkeeping
requirements on either small or large
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule. However, as
previously stated, nectarines and
peaches under the orders have to meet
certain requirements set forth in the
standards issued under the Agricultural
Marketing Act of 1946 (7 CFR 1621 et
seq.). Standards issued under the
Agricultural Marketing Act of 1946 are
otherwise voluntary.

In addition, the committees’ meetings
are widely publicized throughout the
nectarine and peach industry and all
interested parties are encouraged to
attend and participate in committee
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deliberations on all issues. Like all
committee meetings, the May 1, 2003,
meetings were public meetings, and
entities of all sizes were encouraged to
express views on these issues. These
regulations were also reviewed and
thoroughly discussed at a subcommittee
meeting held on April 8, 2003. Finally,
interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at the following Web site:

http://www.ams.usda.gov/fv/moab.html.

Any questions about the compliance
guide should be sent to Jay Guerber at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

As stated previously, an interim final
rule regarding changes to the handling
requirements for nectarines and peaches
grown in California was published in
the Federal Register on April 9, 2003
(68 FR 17257). A 60-day comment
period was provided to allow interested
persons to respond to the rule.
Committee staff provided copies of the
rule to all committee members. In
addition, the rule was made available
through the Internet by the Office of the
Federal Register and USDA. One
comment was received, as noted, and
has been addressed herein.

This amended interim final rule
invites further comments on changes to
the handling requirements currently
prescribed under the marketing orders
for California fresh nectarines and
peaches. Any comments received will
be considered prior to finalization of
this rule.

Thirty days are provided for
interested persons to submit comments.
A period of 30 days is deemed
appropriate because 2003 crop
shipments are now being made and the
changes made by interim final rule and
this amended interim final rule should
be finalized by the end of the shipping
season. The nectarine shipping season
ends at the end of October, and the
peach season ends in late November.

After consideration of all relevant
matters presented, the information and
recommendations submitted by the
committees, and other information, it is
found that this amended interim final
rule, as hereinafter set forth, will tend
to effectuate the declared policy of the
Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined, upon good
cause, that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice prior

to putting this rule into effect, and that
good cause exists for not postponing the
effective date of this rule until 30 days
after publication in the Federal Register
because: (1) California nectarine and
peach producers and handlers should be
apprised of this rule as soon as possible,
since shipments of these fruits have
already begun; (2) the committees
recommended these changes at public
meetings and interested persons had
opportunities to provide input at these
meetings; (3) these changes are
relaxations; and (4) the rule provides a
30-day comment period, and any
written comments timely received will
be considered prior to any finalization
of this interim final rule.

List of Subjects
7 CFR Part 916

Marketing agreements, Nectarines,
Reporting and recordkeeping
requirements.

7 CFR Part 917

Marketing agreements, Peaches, Pears,
Reporting and recordkeeping
requirements.

» For the reasons set forth in the
preamble, 7 CFR parts 916 and 917 are
amended as follows:

PART 916—NECTARINES GROWN IN
CALIFORNIA

» 1. The authority citation for 7 CFR
parts 916 and 917 continues to read as
follows:

Authority: 7 U.S.C. 601-674.
= 2. Section 916.350 is amended by:
= A.Revising paragraph (a)(2), and
» B. Revising paragraph (a)(8) to read as
follows:

§916.350 California nectarine container
and pack regulation.

(a] * % %

(2) Each package or container of
nectarines shall bear, on one outside
end in plain sight and in plain letters,
the word “‘nectarines” and, except for
consumer packages in master containers
and consumer packages mailed directly
to consumers, the name of the variety,
if known, or, when the variety name is
not known, the words ‘“‘unknown
variety.” A marketing name, trade mark,
or brand name may be associated with
the variety name, but cannot be

substituted for the variety name.
* * * * *

(8) Each five down Euro container of
loose-filled nectarines shall bear on one
outside end in plain sight and in plain
letters the words ““31 pounds net
weight,” except for the 2003 season
only, such containers may instead be

marked with the words ““29 pounds net
weight.”

* * * * *

PART 917—FRESH PEARS AND
PEACHES GROWN IN CALIFORNIA

= 3. Section 917.442 is amended by:

= A. Revising paragraph (a)(2); and

= B. Revising paragraph (a)(9) to read as
follows:

§917.442 California peach container and
pack regulation.

(a) * *x %

(2) Each package or container of
peaches shall bear, on one outside end
in plain sight and in plain letters, the
word “peaches” and, except for
consumer packages in master containers
and consumer packages mailed directly
to consumers, the name of the variety,
if known, or, when the variety is not
known, the words “unknown variety.”
A marketing name, trademark, or brand
name may be associated with the variety
name, but cannot be substituted for the

variety name.
* * * * *

(9) Each five down Euro container of
loose-filled peaches shall bear on one
outside end in plain sight and in plain
letters the words ““31 pounds net
weight,” except for the 2003 season
only, such containers may instead be
marked with the words “29 pounds net
weight.”

* * * * *

m 4. Section 917.459 is amended by:

= A. Revising paragraph (b)(3); and

= B. Revising paragraph (c)(3) to read as
follows:

§917.459 California peach grade and size
regulation.
* * * * *

(b) * ok %

(3) Such peaches in any container
when packed other than as specified in
paragraphs (b)(1) and (b)(2) of this
section are of a size that a 16-pound
sample, representative of the peaches in
the package or container, contains not
more than 96 peaches, except for Peento
type peaches.

* * * *

(C) * x %

(3) Such peaches in any container
when packed other than as specified in
paragraphs (c)(1) and (c)(2) of this
section are of a size that a 16-pound
sample, representative of the peaches in
the package or container, contains not
more than 73 peaches, except for Peento
type peaches.

*

* * * *
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Dated: August 8, 2003.
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03—20688 Filed 8—8—03; 4:36 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 19

[Docket No. 03-19]

RIN 1557-AC10

BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM

12 CFR Part 263

[Docket No. R—1139]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 308
RIN 3064-AC57

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 513
[No. 2003-33]
RIN 1550-AB53

Removal, Suspension, and Debarment
of Accountants From Performing Audit
Services

AGENCIES: Office of the Comptroller of
the Currency (OCC), Treasury; Board of
Governors of the Federal Reserve
System (Board); Federal Deposit
Insurance Corporation (FDIC); and
Office of Thrift Supervision (OTS),
Treasury.

ACTION: Final rule.

SUMMARY: The OCC, Board, FDIC, and
OTS (each an Agency, and collectively,
the Agencies) are jointly publishing
final rules pursuant to section 36 of the
Federal Deposit Insurance Act (FDIA).
Section 36, as implemented by 12 CFR
part 363, requires that each insured
depository institution with total assets
of $500 million or more obtain an audit
of its financial statements and an
attestation on management’s assertions
concerning internal controls over
financial reporting by an independent
public accountant (accountant). The
insured depository institution must
include the accountant’s audit and
attestation reports in its annual report.

Section 36 authorizes the Agencies to
remove, suspend, or debar accountants
from performing the audit services
required by section 36 if there is good
cause to do so. The final rules establish
rules of practice and procedure to
implement this authority and reflect the
Agencies’ increasing concern with the
quality of audits and internal controls
for financial reporting at insured
depository institutions. Although there
have been few bank and thrift failures
in recent years, the circumstances of the
failures that have occurred illustrate the
importance of maintaining high quality
in the audits of the financial position
and attestations of management
assessments of insured depository
institutions. The final rules enhance the
Agencies’ ability to address misconduct
by accountants who perform annual
audit and attestation services.

EFFECTIVE DATE: October 1, 2003.
FOR FURTHER INFORMATION CONTACT:

OCC: Mitchell Plave, Counsel,
Legislative and Regulatory Activities
Division, (202) 874-5090; Richard
Shack, Senior Accountant, Office of the
Chief Accountant, (202) 874—4911; and
Karen Besser, National Bank Examiner,
Special Supervision/Fraud, (202) 874—
4464.

Board: Richard Ashton, Associate
General Counsel, Legal Division, (202)
452-3750; Nina Nichols, Counsel, (202)
452-2961; Arthur Lindo, Project
Manager, (202) 452—2695; and Salome
Tinker, Senior Financial Analyst, (202)
452-3034, Division of Banking
Supervision and Regulation; for users of
Telecommunication Devices for the Deaf
(TDD) only, contact (202) 263—4869.

FDIC: Richard Bogue, Counsel,
Enforcement Unit, (202) 898—-3726;
Harrison E. Greene, Jr., Senior Policy
Analyst, Accounting and Securities
Disclosure Section, Division of
Supervision and Consumer Protection,
(202) 898-8905.

OTS: Christine A. Smith, Project
Manager, (202) 906—-5740, Supervision
Policy; Teresa A. Scott, Counsel
(Banking & Finance), (202) 906—-6478,
Regulations and Legislation Division.
SUPPLEMENTARY INFORMATION:

I. Background

Section 36 of the FDIA (12 U.S.C.
1831m), as implemented by FDIC
regulations, requires every large insured
depository institution to submit an
annual report containing its financial
statements and certain management
assessments to the FDIC, the appropriate
Federal banking agency, and any
appropriate state bank supervisor.!

112 U.S.C. 1831m, 1831m(j)(2); see also 12 CFR
part 363 (describing the requirements for

Section 36 of the FDIA also requires that
an independent public accountant audit
the insured depository institution’s
annual financial statements to
determine whether those statements are
presented fairly in accordance with
generally accepted accounting
principles (GAAP) and with the
accounting objectives, standards, and
requirements described in section 37 of
the FDIA. Under section 37, the
accounting principles applicable to
financial statements required to be filed
with the Agencies must be uniform and
consistent with GAAP.2 In addition, the
accountant must attest to and report on
management’s assertions concerning
internal controls over financial
reporting.? The institution’s annual
report also must contain the
accountant’s audit and attestation
reports.4

Section 36 of the FDIA gives the
Agencies the authority to remove,
suspend, or bar an accountant from
performing the audit services required
under section 36 for good cause.5 This
authority is in addition to the
enforcement tools the Agencies have
under section 8 of the FDIA, which
enable the Agencies to remove or
prohibit an institution-affiliated party
(IAP), including an accountant, from
further participation in the affairs of an
insured depository institution for
certain types of misconduct.® Section 36
authority is also distinct from the
Agencies’ authority to remove, suspend,
or debar from practice before an Agency
parties, such as accountants, who
represent others.”

Section 36 does not define good
cause, but authorizes the Agencies to
implement section 36 through the joint
issuance of rules of practice.? A
removal, suspension, or debarment
under section 36 would limit an
accountant’s or accounting firm’s
eligibility to provide audit services to

independent audits and reporting for all insured
depository institutions). The statute gives the FDIGC
Board of Directors the discretion to establish the
threshold asset size at which a section 36 annual
report is required. That amount is currently set at
$500 million. See 12 CFR 363.1(a). While a section
36 audit is not required of financial institutions
with less than $500 million in total assets, the
Agencies encourage every insured depository
institution, regardless of its size or character, to
have an annual audit of its financial statements
performed by an independent public accountant.
See 12 CFR 363 App. A (Introduction).

212 U.S.C. 1831m(d), 1831n.

31d. 1831m(c); see also 12 CFR part 363
(independent audit and reporting requirements).

412 U.S.C. 1831m(a)(1) and (2).

5]d. 1831m(g)(4)(A).

61d. 1813(u)(4), 1818(e)(1).

7 See 12 CFR part 19, subpart K; 12 CFR part 263,
subpart F; and 12 CFR part 513.

812 U.S.C. 1831m(g)(4)(B).
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insured depository institutions with
total assets of $500 million or more. A
section 36 action would not restrict the
ability of accountants and firms to
provide audit services to financial
institutions with less than $500 million
in total assets, however, or to provide
other types of services to all financial
institutions.

II. Proposed Rule and Comments
Received

On January 8, 2003, the Agencies
proposed amending their rules of
practice by adding provisions for the
removal, suspension, or debarment of
accountants or accounting firms from
performing the audit services required
by section 36 of the FDIA.? The
proposed rules defined “good cause” for
such actions and established procedures
for removal, suspension, or debarment
of accountants. The proposals also
contained conforming amendments to
the existing practice rules of the OCC,
Board, and FDIC.

The Agencies received six comments.
One comment was from a major trade
association for community banks;
another was from four large accounting
firms and a major professional
association for the accounting industry;
a third was from three accounting firms
that provide audit services to publicly
held and non-publicly held banks in
one state; the fourth and fifth comments
were from certified public accountants;
and the final comment was from a
banking, management, and economic
consultant. The commenters generally
stated their support for the underlying
goals of section 36 and the proposal—
to bolster the quality of audit services.

One commenter expressed concern
about immediate suspensions. The
commenter asked how an insured
depository institution can meet the
deadline for submitting section 36
audits if the institution’s accountant is
subject to an order of immediate
suspension and requested guidance on
the Agencies’ expectations under these
circumstances. Another commenter
questioned why the Agencies are
pursuing this rulemaking, given the role
of the newly constituted Public
Company Accounting Oversight Board
(PCAOB) as a regulator of accountants.
The commenter’s more specific concern
was with the level of due process
associated with immediate and
automatic suspensions. A third
commenter questioned whether the
Agencies have authority to use a
negligence standard of any kind, given

968 FR 1116 (January 8, 2003); see also 68 FR
4967, 5075 (January 31, 2003) (technical
corrections).

the higher standards elsewhere in the
FDIA for IAPs who are independent
contractors. The commenter also
questioned the authority of the Agencies
to extend sanctions to accounting firms
and offices.

In response to the comments, the
Agencies have revised the proposal, as
discussed in detail below.

III. Final Rule

Below is a more detailed discussion of
the issues raised in response to the
proposal and the Agencies’ responses
thereto. Because each Agency is
codifying the final rules using different
section numbers, this discussion will
follow the order of the proposal, using
captions instead of section numbers for
reference.

Definitions

The proposal defined “accounting
firm,” “audit services,” and
“independent public accountant.”
Under the proposal, “accounting firm”
means a corporation, proprietorship,
partnership, or other business firm
providing audit services. “Audit
services” means any service required to
be performed by an independent public
accountant by section 36 of the FDIA
and 12 CFR part 363, including
attestation services. “Independent
public accountant” means any
individual who performs or participates
in providing audit services.

The Agencies did not receive any
comments on the definitions. The final
rule adopts the definitions as proposed.

Removal, Suspension, or Debarment

Good Cause for Removal, Suspension,
or Debarment. The proposed rules
defined “good cause” for removal,
suspension, or debarment of
accountants from providing audit
services required by section 36. Under
the proposal, the Agencies would have
“good cause” if the accountant does not
possess the requisite qualifications to
perform audit services; engages in
knowing or reckless conduct that results
in a violation of applicable professional
standards, including those standards
and conflicts of interest provisions
applicable to accountants through the
Sarbanes-Oxley Act of 2002 (Sarbanes-
Oxley Act) 10 and developed by the

10Pyb. L. 107-204, 116 Stat 745 (2002). For
further guidance on the obligations of insured
depository institutions under the Sarbanes-Oxley
Act, see OCC Bulletin No. 2003-21, Application of
Recent Corporate Governance Initiatives to Non-
Public Banking Organizations (containing the
Statement on Application of Recent Corporate
Governance Initiatives to Non-Public Banking
Organizations by the Board, OCC, and OTS (May 6,
2003)); Federal Reserve Board SR Letter 038,
Statement on Application of Recent Corporate

PCAOB and the Securities and
Exchange Commission (SEC), as such
standards and provisions become
effective; engages in a single instance of
highly unreasonable conduct that
results in a violation of applicable
professional standards in circumstances
in which an accountant knows, or
should know, that heightened scrutiny
is warranted; or engages in repeated
instances of unreasonable conduct, each
resulting in a violation of applicable
standards, that indicate a lack of
competence to perform annual audit
services.

Under the proposal, good cause also
included knowingly or recklessly giving
false or misleading information to the
Agencies with respect to any matter
before the Agency; knowingly or
recklessly violating any provision of the
Federal banking or securities laws or
regulations, or any other law, including
the Sarbanes-Oxley Act; and removal,
suspension, or debarment from practice
before any Federal or state agency
regulating the banking, insurance, or
securities industry on grounds relevant
to the provision of audit services, other
than those actions that result in
automatic removal, suspension, and
debarment under the proposed rules.

Conduct giving rise to good cause
under the proposed rules does not have
to occur in connection with the
provision of audit services or in
connection with services provided to
depository institutions. Any actions or
failures to act by an independent public
accountant or accounting firm that meet
the criteria for good cause set forth in
the regulation, whether or not related to
the banking industry, could constitute
good cause for Agency action.

One commenter expressed a variety of
reservations about the good cause
standard. The commenter’s broadest
suggestion was that the Agencies should
refer all section 36 actions against
accountants to the PCAOB and SEC,
given the entities’ new roles as
regulators of accountants under the
Sarbanes-Oxley Act.

This comment does not reflect the
jurisdictional differences among the
Agencies, PCAOB, and SEC. The
Agencies have enforcement jurisdiction
that is separate and distinct from the
PCAOB’s and the SEC’s enforcement
jurisdictions. Congress gave the
Agencies discretion to suspend or debar
accountants from performing annual
audit services for good cause under
section 36 of the FDIA. While an

Governance Initiatives to Non-Public Banking
Organizations (May 5, 2003). See also FDIC
Financial Institution Letter 17-2003 (Corporate
Governance, Audits, and Reporting Requirements)
(March 5, 2003).
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enforcement action by the PCAOB or the
SEC could provide good cause for
section 36 actions, neither the PCAOB
nor the SEC has statutory authority
under the FDIA to suspend or debar an
accountant from performing annual
audit services. Even if the PCAOB or the
SEC could accomplish this outcome
indirectly, by barring an accountant
from associating with an accounting
firm, neither the PCAOB nor the SEC
has authority to take action against an
accountant who performs services for an
institution that is not publicly held.
Accordingly, the Agencies are not
adopting the commenter’s suggestion
that all section 36 cases be referred to
the PCAOB or the SEC.

The commenter further asserted that
there might be potential inconsistencies
between the good cause standards in the
proposed rules and those the PCAOB
may establish in the future. To address
these potential problems, the
commenter suggested that the Agencies
should, as stated above, defer to the
PCAOB and the SEC, or at a minimum
coordinate with them before taking
suspension or debarment actions against
accountants.

The Agencies intend to coordinate
with the PCAOB and the SEC in section
36 cases under appropriate
circumstances. However, the Agencies
do not believe that the proposed rule
creates a conflict in professional or
substantive standards for accountants
among the Agencies, the PCAOB, and
the SEC. The proposed rule did not
suggest new standards for accountants.
Rather, it incorporated accountants’
existing responsibility to adhere to
applicable professional standards, such
as generally accepted auditing standards
and generally accepted standards for
attestation engagements, and existing
SEC and Agency standards, into the
definition of good cause. The proposed
rules were also consistent with the
Sarbanes-Oxley Act and anticipated
future actions by the SEC and PCAOB
to enforce standards set by those
agencies. The proposed rules were also
drafted to accommodate the new
standards that will be adopted by the
SEC and the PCAOB.

The commenter’s next point
concerned the possibility that conduct
at non-depository institutions could
provide the basis for an action against
an accountant. The commenter
questioned whether the Agencies have
the capability to evaluate the relevance
of suspensions and debarments of
accountants in non-banking contexts,
e.g., suspensions or debarments by
regulators of different types of
businesses. The commenter opposed
using suspensions by non-banking

agencies to serve as good cause for
suspensions or debarments in the
banking industry.

The proposal was consistent with the
Agencies’ current authority under
section 8(e)(1)(A)(ii) of the FDIA, which
allows the Agencies to take into account
unsafe business practices in connection
not only with any insured depository
institution, but more broadly, any
business institution.1* The Agencies
continue to believe that there may be
cases in which misconduct by
accountants at non-depository
institutions could raise serious
questions about the ability of the
accountant to provide audit services for
an insured depository institution. Under
the final rule, therefore, the Agencies
can consider as “good cause”
suspensions and debarments of
accountants in non-depository
institution contexts that come to the
attention of the Agencies.

Another commenter questioned
whether the Agencies have the authority
to use negligence as a basis for a
removal, suspension, or debarment of an
accountant. The commenter argued that
the negligence standard is not consistent
with remedies available now to the
Agencies against independent
contractor IAPs under section 8 of the
FDIA.12

In response, the Agencies note that
section 36 of the FDIA broadly refers to
““good cause” as grounds for section 36
enforcement actions. There is no
limitation in the statute on the use of
negligence as a basis for action, nor does
section 36 tie “‘good cause” to existing
section 8 standards. On the contrary,
section 36 of the FDIA states that the
good cause enforcement remedies are in
addition to those available under
section 8.13 The commenter’s position
would essentially require this clause to
be eliminated from section 36 of the
statute. Also, the negligence standard is
one the SEC has used for many years in
its suspension and debarment actions
against accountants. Congress recently
codified this standard for the SEC in the
Sarbanes-Oxley Act.

For the foregoing reasons, the
Agencies are adopting in the final rules
the good cause standard from the
proposed rules.

Removal, Suspension, or Debarment
of Accounting Firms or Offices of Firms.
The proposed rules provided that if an
Agency determines that there is good
cause for the removal, suspension, or
debarment of a member or an employee

1112 U.S.C. 1818(e)(1)(A)(ii); see also
Hendrickson v. FDIC, 113 F.3d 98 (7th Cir. 1997).

12 See 12 U.S.C. 1818, 1813(u)(4).

131d. 1831m(g)(4).

of an accounting firm, the Agency “also
may remove, suspend, or debar such
firm or one or more offices of such
firm.” The proposed rule listed five
illustrative factors that the Agency may
consider when deciding (a) whether to
remove, suspend, or debar a firm or one
or more offices of such firm, and (b) the
term of any sanction imposed.

Some of the commenters questioned
the authority of the Agencies to take
action against accounting firms or
offices of firms. One commenter noted
that section 36(g)(4) of the FDIA
specifically permits removal,
suspension, or debarment of “an
independent public accountant.” The
commenter then asserted “[t]here is no
mention in the statute of the possible
extension of those sanctions to
accounting firms or offices, or of
extended or vicarious liability in any
other way or of any kind.” The
commenter concluded that the Agencies
lack authority to implement this aspect
of their proposal.

Another commenter did not
specifically question the authority of the
Agencies to propose rules permitting the
removal, suspension, or debarment of an
accounting firm or office thereof. Rather,
the commenter quoted a portion of the
legislative history of the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA), Pub.
L. 101-73, 103 Stat. 183 (1989), to the
effect that enforcement actions should
usually be limited to the individuals
who participated in the wrongful action
to “prevent unintended consequences or
economic harm to innocent third
parties.” 1 The commenter argued that
the rules should include an explicit
presumption against taking action
against an entire firm, that this sanction
should only be available in the most
egregious circumstances, specifically
articulated in the rules, and that a
sanction against a firm should only be
permissible after the affected firm has
had the opportunity for a meaningful
hearing before an independent trier of
fact.

The Agencies believe that the
proposed rules, as they pertain to
actions against accounting firms and
offices, are well within the Agencies’
statutory authority. As noted in the
preamble to the proposed rule, under
the current practice regulations, the
Agencies may ‘‘remove, suspend, or
debar a firm by naming each member of
the firm or office in the order * * *.”
Thus, the proposal also employed this
scope and provided guidance on when
a firm sanction might be appropriate. In

14H.R. Rep. No. 54(I), 101st Cong., 1st Sess., at
467 (1989), reprinted in 1989 U.S.C.C.A.N. 86,263.
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addition, there is no indication that in
using the term “independent public
accountant” Congress intended to
restrict removals, suspensions, or
debarments solely to natural persons.
The term “independent public
accountant” is used throughout section
36 and its implementing regulation, 12
CFR part 363, not just in the section
36(g)(4) provision relating to removal,
suspension, or debarment. Indeed,
section 36 specifically provides that all
required audit services must be
performed by an “independent public
accountant” who has agreed to provide
requested work papers and has received
an acceptable peer review. All required
audit and other reports are universally
signed by accounting firms, not
individual accountants,® and peer
reviews are performed at the firm level.
Thus, the Agencies believe that
enforcement action at the firm level in
appropriate circumstances is entirely
consistent with the section 36 statutory
scheme.16

With respect to the legislative history
quoted by the commenter, we note that
the history is from FIRREA, not the
Federal Deposit Insurance Corporation
Improvement Act of 1991 (FDICIA),2?
which added section 36 to the FDIA, so
it is not directly relevant to our
construction of section 36. Even if this
legislative history were applicable to
section 36, the commenter quoted only
a portion of the relevant legislative
history material—the section not quoted
supports the view that, in extending
Agency enforcement jurisdiction to
independent contractors, including
“any attorney, appraiser, or
accountant,” 18 Congress intended such
enforcement jurisdiction to extend to

15 Section AU 508.08 of the AICPA’s Professional
Standards describes the basic elements of the
auditor’s standard report on audited financial
statements. These elements include “i. The manual
or printed signature of the auditor’s firm.”
Similarly, Section AT 501.47 of these standards
states that a practitioner’s examination report on the
effectiveness of an entity’s internal control over
financial reporting should include ““j. The manual
or printed signature of the practitioner’s firm.” In
addition, Section AU 9339.06 of the Professional
Standards presents an example of a letter that an
auditor should consider submitting to a regulator
prior to allowing the regulator access to audit work
papers. This letter ends with “Firm signature.”

16 The Agencies realize that the final rule
includes definitions of both independent public
accountant (individuals who provide audit services)
and accounting firm (business entities that provide
auditing services). The dual definitions are required
because of the additional criteria, beyond those
applicable to individual accountants, that the
Agencies may assess in determining whether to take
action against a firm. The Agencies continue to
believe that the statutory term independent public
accountant encompasses both regulatory
definitions.

17 Pub. L. 102-242, 105 Stat. 2236 (1991).

1812 U.S.C. 1813(u)(4).

business organizations under
appropriate circumstances. In this
regard, the House Banking Committee’s
Report on FIRREA, H.R. Rep. No. 54(1),
at 466—67, states:

[TThe Committee strongly believes that the
agencies should have the power to proceed
against such entities (corporation, firm or
partnership) if most or many of the managing
partners or senior officers of the entity have
participated in some way in the egregious
misconduct. For example, a removal and
prohibition order might be justified against
the local office of a national accounting firm
if it could be shown that a majority of the
managing partners or senior supervisory staff
participated directly or indirectly in the
serious misconduct to an extent sufficient to
give rise to an order. Such an order might
well be inappropriate if it was taken against
the entire national firm or other geographic
units of the firm, unless the headquarters of
these units were shown to have also
participated, even if only in a reviewing
capacity.

Accordingly, the similar reference in
section 36 to “independent public
accountant” can reasonably be read to
reach firms as well.

The Agencies understand that severe
economic consequences may result from
action barring an accounting firm from
performing section 36 audit services.
The Agencies are also sensitive to the
consequences that barring a firm might
have on innocent third parties not
directly involved in the misconduct at
issue. While the Agencies have had the
authority since FIRREA to pursue
enforcement actions against entire firms
of professionals, such authority has
been used only a handful of times and
only in the most egregious
circumstances. In addition, the Agencies
believe that the five factors specified in
the proposed rule appropriately focus
the inquiry on whether sufficient
involvement of firm management is
present to justify action against the
entire firm. Accordingly, the Agencies
see no reason to amend the proposal to
include an explicit presumption against
action at the firm or office level. The
comment concerning the need for a
prior hearing before action at the firm or
office level will be addressed in the
sections discussing automatic and
immediate suspensions.

Proceedings to Remove, Suspend, or
Debar. Under the proposed rules, the
Agencies would hold formal hearings on
removals, suspensions, and debarments
under rules that are consistent with the
Agencies’ Uniform Rules of Practice and
Procedure (Uniform Rules).1® The
Uniform Rules provide, among other

19 See 12 CFR part 19, subpart A (OCC); 12 CFR
part 263, subpart A (Board); 12 CFR part 308,
subpart A (FDIC); 12 CFR part 509, subpart A
(OTS).

things, for written notice to the
respondent of the intended Agency
action and the opportunity for a public
hearing before an administrative law
judge. The administrative law judge
would refer a recommended decision to
the Agency, which would issue a final
decision and order. Each Agency would
have the discretion to limit an order of
removal, suspension, or debarment so
that it applied solely to audit services
provided to specified insured
depository institutions, rather than to all
insured depository institutions
supervised by the issuing Agency. This
was referred to in the proposed rules as
a “limited scope order.” 20

The procedures in the proposed rules
for removal, suspension, and debarment
were drawn principally from the
Agencies’ existing practice rules. The
Agencies did not receive comment on
these procedures. Therefore, the
Agencies are adopting the procedures as
proposed.

Immediate Suspension from
Performing Audit Services. The
proposed rule implemented the
authority in section 36 to “suspend” an
independent public accountant by
providing that an Agency may issue a
notice immediately suspending an
accountant or a firm subject to a notice
of intention to remove, suspend, or
debar if the Agency determines that
immediate suspension is necessary for
the protection of an insured depository
institution, or its depositors, or for the
protection of the insured depository
system as a whole. In making this
proposal, the Agencies stated that the
authority to immediately suspend an
accountant or firm could prevent
seriously harmful conduct relating to
accounting matters at an insured
depository institution from being
repeated or escalating while the
administrative proceedings relating to a
permanent removal, suspension, or
debarment order are pending.

One commenter asked for guidance to
insured depository institutions on what
to do if their accountant were
suspended immediately, more
specifically, how to meet the deadlines
for filing annual audits. The commenter
was concerned that there would not be
sufficient time to complete the audit,
given the time it would take for a new
accountant to become familiar with the
facts.

The Agencies understand that an
immediate suspension may cause
disruption to an institution and make it

20 The Agencies will also have the discretion to
issue suspension orders where the duration of the
suspension would be dependent on the satisfactory
completion of remedial action.



48260 Federal Register/Vol. 68,

No. 156 /Wednesday, August 13, 2003 /Rules and Regulations

difficult to meet the deadlines for
submitting annual audits. The Agencies
expect that immediate suspensions
would only be issued in compelling
situations. In the case where an Agency
head imposed an immediate
suspension, the Agency will make
appropriate adjustments to the filing
deadlines, if warranted, at the
institution’s request.

Another commenter expressed a
variety of objections to the proposed
procedures for contesting an immediate
suspension. The commenter generally
stated that the proposed procedures do
not comport with due process and
suggested that the Agencies modify the
proposed procedures in a number of
areas to follow more closely those
procedures governing issuance of
temporary cease-and-desist orders by
the SEC. Except for the modifications
explained below, the Agencies do not
believe that the proposed procedures
should be conformed to the procedures
applicable to temporary cease-and-
desist orders issued under the securities
laws. With regard to the protection of
the nation’s banking system, judicial
decisions have recognized that there is
a compelling governmental interest that
can justify regulatory action with
abbreviated procedures when
necessary.2! The Agencies expect that
the immediate suspension remedy
would be used only in circumstances
where serious harm to a depository
institution, its depositors, or to the
depository system as a whole would
occur unless immediate enforcement
action is taken.

The commenter also had more
specific suggestions for revisions to the
proposal. First, the commenter stated
that the Agencies’ proposed procedures
should allow for a quicker agency
decisionmaking process. The
commenter noted that, under the time
frames contained in the proposed rules,
an accountant or a firm that petitions
the Agency to stay a notice of immediate
suspension may not receive a decision
with respect to the petition until 70
days after the immediate suspension
becomes effective. The commenter
noted that, under the SEC Rules of
Practice, a final agency decision on a
challenge to a temporary cease-and-
desist order issued by the SEC without
a prior hearing is required within 20
days.22

The Agencies believe that the
proposed maximum time period
permitted for an Agency decision on a
stay petition is consistent with due

21 See, e.g., Fahey v. Mallonee, 322 U.S. 245
(1947).
2217 CFR 201.513(c).

process requirements. The Agencies
note that the Supreme Court has
approved a procedural framework
allowing up to 90 days for a final
decision by the Agencies on a challenge
to an ex parte suspension order issued
by the Agencies against an IAP of a
depository institution who has been
indicted for certain types of crimes.
FDIC v. Mallen, 486 U.S. 230 (1988).

The maximum time limits in the
proposed rules were designed by the
Agencies to permit a sufficient period
for the creation of a meaningful record
with regard to a stay petition and for
careful and deliberate review of that
record by the Agency decision maker,
consistent with the recognized necessity
for prompt administrative action on
such a petition. As with the post-
deprivation Agency hearing at issue in
the Mallen decision, a stay petition
could necessitate resolution of factual
disputes that would require at least
some examination of relevant evidence.

The Agencies intend that an
administrative decision on a stay
petition under the rules should be made
at the earliest practicable time. Thus,
the time limits imposed in the rules are
intended to establish only the maximum
period allowable for issuing a decision
and a decision is expected to be made
more promptly whenever feasible.
Nevertheless, in order to further
minimize concerns about undue delay
in the decision on a stay petition, the
Agencies believe that the date by which
a hearing on a petition to stay is ordered
can be shortened without unduly
impairing the administrative
decisionmaking process. Accordingly,
the final rules require that an Agency
must order a hearing on a petition to
stay to be held 10 days after receipt of
the petition, rather than within 30 days
as proposed.

As the commenter pointed out, the
Supreme Court’s approval of a 90-day
agency decisionmaking period in the
Mallen decision depended in part on the
fact that, under the statutory framework
at issue, the suspension of an IAP may
be issued only after the individual
involved has been indicted by an
independent entity, like a grand jury.
According to the Court, the indictment
serves to reduce the likelihood that the
banking agency suspension is
unjustified. Under the proposed rules,
an immediate suspension notice may be
issued by an Agency without any
similar action by a third party. In the
Agencies’ view, however, the lack of an
independent triggering event by a third
party for accountant suspensions does
not mean that the maximum time limits
in the final rules would result in the
denial of a prompt and meaningful

hearing before the Agency on the
propriety of the suspension. The
Agencies intend that, under the final
rules, an immediate suspension could
be issued only where there is probative
evidence that substantial harm to an
insured depository institution, its
depositors, or to the depository system
as a whole is likely to occur prior to
completion of the proceedings on a
permanent order of removal,
suspension, or debarment. In addition,
under the final rules, the maximum time
period permitted for a decision on a stay
petition (50 days) is only slightly longer
than half the maximum time limit
approved in the Mallen case for an
agency decision on an indictment-
triggered suspension. In the Agencies’
judgment, the maximum time for
decision in the final rules represents the
shortest realistic period necessary for
adequate consideration of the
suspended party’s opposition to the
suspension.2? As the Supreme Court
noted in Mallen, the public has a strong
interest in seeing that the ultimate
agency decision with respect to a
suspension is made in a “considered
and deliberate manner.” 24

The commenter’s second objection to
the procedures was to the proposed
provisions under which the decision on
a petition to stay an immediate
suspension is made by a presiding
officer designated by the Agency.
According to the commenter, the stay
petition should be decided by an
administrative law judge, who by statute
has some independence from the agency
whose cases the judge hears.

The Agencies do not believe that an
administrative law judge must be
designated as the decisionmaking
official with regard to a petition to stay
the immediate suspension of an
accountant or firm. The Agencies note
that under their existing rules of
practice, a similar type of decision on an
interim order, namely the decision with
respect to whether a suspension of an
IAP who has been indicted should be
lifted pending completion of the
criminal trial, is made by a presiding
officer, not by an administrative law
judge.25 A court decision that prescribed
the minimum procedures required by
due process for these suspensions did
not suggest that the agency decision on
lifting the suspension had to be made by

23 The proposed and final rules permit a
suspended accountant or firm to elect to seek
review of the presiding officer’s decision on a stay
petition by the Agency. However, the appeal to the
Agency is not mandatory.

24486 U.S. at 244.

2512 CFR 19.112(b) (OCC); 12 CFR 263.73(a)
(Board); 12 CFR 308.164(b) (FDIC); and 12 CFR
508.6(a) (OTS).
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an administrative law judge in order to
meet constitutional requirements.26

The Agencies recognize, however,
that it may be useful to clarify that the
presiding officer who decides a petition
to stay an immediate suspension must
be insulated from the Agency staff
responsible for prosecuting the charges
against the suspended accountant or
firm. The provisions of the proposed
rules relating to the hearing on a stay
petition are therefore being modified to
add a new sentence, which follows the
requirements of the Administrative
Procedure Act 27 for formal agency
adjudications. The final rules explicitly
state that an Agency employee engaged
in investigative or prosecuting functions
for the Agency in a particular action
against an accountant or a firm, or in a
factually related action, may not serve
as the presiding officer or otherwise
participate or advise in the decision
with respect to a petition to stay the
immediate suspension.

The commenter’s third suggestion was
that the proposed immediate suspension
provisions be modified to make clear
that, except in unusual cases, an
accountant or firm should be suspended
immediately only after prior notice and
opportunity for the party involved to
contest the suspension. In the Agencies’
judgment, the modification to the
proposed procedures advocated by the
commenter is neither necessary nor
appropriate. There is nothing in section
36 that requires prior notice and
opportunity for hearing before a
suspension under that provision may be
issued. Moreover, the courts have long
recognized that the strong governmental
interest in protecting depositors and
preserving confidence in the financial
system can justify immediate action by
the regulatory agencies prior to notice
and the opportunity for hearing.28

Fourth, the commenter asserted that,
like the SEC Rules of Practice, the
Agencies’ procedures should require a
showing that irreparable harm would
result before authorizing an immediate
suspension. Contrary to this comment,
there is no requirement in section 36
that the Agencies show ‘““irreparable
harm.” Nor are the agencies aware of
any authority that requires a finding by
the Government of irreparable harm in
order to satisfy minimum constitutional
standards of due process before
immediate action can be taken. The
Agencies further note that the
suspension procedures in the proposed

26 Feinberg v. FDIC, 420 F. Supp. 109, 120 (D.D.C.
1976).

275 U.S.C. 554.

28 See, e.g., Fahey v. Mallonee, 332 U.S. at 253;
Mallen, 486 U.S. at 240—41; Feinberg, 420 F. Supp.
at 119.

rules and the finding that must be made
by the Agencies to justify an immediate
suspension are very similar to those
prescribed in section 8(e)(3) of the
FDIA, which govern the suspension of
an IAP of an insured depository
institution pending completion of
administrative proceedings concerning a
proposed permanent order of removal or
prohibition.29 Nevertheless, to better
express the immediate suspension
standard, the rule has been revised to
require “immediate harm” to an insured
depository institution, its depositors, or
to the depository system as a whole.

The commenter’s fifth criticism of the
proposed rule was that it did not
establish a procedure for judicial review
of immediate suspensions imposed by
the Agencies. However, section 36
contains no specific provision for
review by the courts of any action taken
by the Agencies under the authority of
that provision. Administrative agencies
have no authority to create a right to
judicial review of agency action.3? Any
right to judicial review of an immediate
suspension must be based on some
statutory authority.

The commenter’s sixth point
concerned immediate suspensions of
accounting firms. The commenter stated
that the Agencies’ authority under the
proposal to immediately suspend a firm
from providing audit services is too
broad and subjective and any firm
subject to an immediate suspension
should have greater procedural
protections than what is provided in the
proposed rules.

The Agencies recognize that the
immediate suspension of an entire firm
could have a serious effect on the firm
as well as on the insured depository
institutions that may be relying on the
firm for audit services. However, as
explained above, the Agencies intend
that the immediate suspension sanction
would be applied to a firm only when
clearly necessary to protect a depository
institution or the depository system and
when the factors specified in the rules
for applying disciplinary action to a
firm support such a regulatory response.
Because the Agencies believe that these
circumstances, though unusual, warrant
disciplinary action against an entire
accounting firm should they occur, the
Agencies have retained that authority in
the final rule. The procedural
protections afforded an immediately
suspended party in the final rules,
whether an individual or a firm,
represent an appropriate balance

2912 U.S.C. 1818(e)(3).

30 Final agency action would, however, be
reviewable by a court under the Administrative
Procedures Act.

between protecting the banking system
and protecting the rights of affected
parties.

Automatic Removal, Suspension, and
Debarment. The proposed rule provided
that accountants or firms subject to
certain specified disciplinary actions
would automatically be prohibited from
providing audit services. No further
proceedings or hearings by the Agency
would be required in these instances.
Under each Agency’s proposed rule, the
actions giving rise to such an automatic
bar include: (1) A final order of removal,
suspension, or debarment under section
36 (other than a limited scope order)
issued by any of the other Agencies; (2)
certain actions by the PCAOB
(specifically, a temporary suspension or
permanent revocation of registration or
a temporary or permanent suspension or
debarment from further association with
a registered public accounting firm); (3)
certain actions by the SEC (specifically,
an order of suspension or a denial of the
privilege of appearing or practicing
before the SEC); and (4) suspension or
debarment for cause from practice as an
accountant by the licensing authority of
any state, possession, commonwealth,
or the District of Columbia.

Under the proposed rules,
disciplinary actions not giving rise to an
automatic bar could still serve as
grounds for an Agency to take action
against an accountant or a firm. In this
respect, grounds for Agency action set
forth in the proposal specifically
include removal, suspension, or
debarment by any Federal or state
agency regulating the banking,
insurance, or securities industries. If
such an action were grounds for an
Agency proceeding, however, the full
array of hearings and procedures in the
proposed rules would be required.

One commenter objected to the
proposed rules’ approach to the
automatic bar, contending that it was
too broad in scope because the reasons
for an action by the SEC, PCAOB, or a
state might be irrelevant to the provision
of audit services under the rules. The
commenter argued that, to prevent an
unwarranted automatic bar, an
accountant or a firm should in all cases
have the opportunity for a hearing
before an Agency considering removal,
suspension, or debarment, and that the
Agency should be required to conduct
an independent analysis. The
commenter also asserted that the SEC’s
automatic suspension provisions are
more limited and generally require
license revocation, criminal conviction,
or prior action by the SEC. Finally, the
commenter urged the Agencies to
include in the final rule an expedited



48262

Federal Register/Vol. 68, No. 156/ Wednesday, August 13, 2003 /Rules and Regulations

review process for an automatic
removal, suspension, or debarment.

The Agencies believe that the
automatic bar provisions are generally
appropriate, notwithstanding certain
differences from the SEC’s practice, and
that the protections granted in the rule
are adequate. In a case where another
Agency has taken disciplinary action
against an accountant or a firm under
section 36, the Agency has resolved
issues that are relevant to the provision
of audit services throughout the banking
system. If an accountant or a firm were
entitled to a separate hearing before
each Agency, four separate hearings
would be required to prevent an
accountant or firm from providing audit
services under the rules,
notwithstanding the similarity of the
issues. Such a requirement would
essentially result in duplicative
proceedings to implement a single
action, and the Agencies do not believe
that the repetitive proceedings would
result in any significant additional
protection for the accountant or firm.
The Agencies believe it is appropriate
and within the statutory direction of
section 36 for the joint rules to provide
that each Agency will defer to the
proceedings of the other federal banking
supervisors.

It should be noted that the automatic
bar resulting from an action by another
Agency does not apply in a case where
the other Agency has issued a limited
scope order effective only with respect
to audit services provided to one or
more specified institutions. If another
Agency sought to remove, suspend, or
debar an accountant subject to a limited
scope order, it would have to provide
the accountant with the hearings and
procedures set forth in the rule.
Moreover, in the event that the
particular facts and circumstances of a
removal, suspension, or debarment
justify an exception from the automatic,
industry-wide bar, each Agency’s
proposed rule provided that the Agency
has discretion to override the automatic
bar with respect to the institutions it
supervises. An accountant or firm
would be entitled to make such a
request in any case, and the Agency
could grant written permission.

One commenter suggested that the
Agencies should include in the rule
substantive standards for when they
will override the automatic bar. In
response, we note that the general
standard for suspension or debarment
under section 36—“‘good cause’’—
would apply to the decision of whether
or not to override an automatic bar. It
is impossible to predict all the
situations in which the facts will
support an override of an automatic

suspension or debarment. A bright-line
test could have the effect of limiting an
Agency’s flexibility to give the relief
sought by the accountant or firm.
Accordingly, the final rule retains the
provision permitting the accountant or
firm to request that an Agency grant an
exception from the automatic bar.

With regard to SEC and PCAOB
actions as a predicate for the automatic
bar, the Agencies believe that the SEC’s
and PCAOB’s expertise and jurisdiction
in this area warrant recognition by the
Agencies of their actions against an
accountant or firm. While there are
differences between insured depository
institutions and institutions under the
primary jurisdiction of the SEC, the
conduct giving rise to suspension or
debarment by the SEC is likely to be of
equally significant concern to the
banking regulators. In the rare case
where an action by the SEC or the
PCAOB is based on conduct that is
unrelated to the provision of audit
services to an insured institution, the
Agencies retain override authority, and
an accountant or firm would be able to
request Agency permission to provide
audit services notwithstanding SEC or
PCAOB action.

The final trigger for an automatic bar
in the proposed rule was suspension or
debarment for cause by a state licensing
authority. The Agencies have further
considered the potential effects of this
provision in light of the comments
received and agree that there are likely
to be instances in which a state’s action
is not relevant to the provision of audit
services—there may be a wide range of
“for cause” grounds for suspension or
debarment under various state laws. In
addition, the procedural protections
afforded to accountants in state
proceedings may not be as uniform and
as broad as those provided by the
Agencies, the SEC, and the PCAOB.
Accordingly, the Agencies have
determined that suspension or
debarment of an accountant for cause by
a state licensing authority should
properly be treated as grounds for
discretionary Agency removal,
suspension, or debarment, rather than as
a trigger for the automatic prohibition
on the provision of audit services. The
final rule amends both the automatic bar
section and the section on grounds for
Agency action to reflect this change.

One commenter raised a concern
about whether the automatic bar
provision of the proposed rule could
violate an accountant’s or a firm’s right
to due process by imposing a penalty
without allowing opportunity for a
hearing. As set forth above, the
automatic bar only applies in instances
where the accountant or a firm has

already received due process
protections in proceedings before
another Agency, the SEC, or the PCAOB.
Moreover, an accountant or a firm may
petition an Agency to perform audit
services for a bank or savings
association. The Agencies believe that
these procedures will provide ample
opportunity for an accountant or firm to
obtain a fair hearing that comports with
due process protections of the
Constitution.

Notice of Removal, Suspension, or
Debarment. The proposed rules required
the Agencies to make public any final
order of removal, suspension, or
debarment against an accountant or
accounting firm and notify the other
Agencies of such orders. This was
consistent with the presumption in
favor of public notice for enforcement
actions in the FDIA.31 The proposed
rules also contained notification
provisions for accountants and firms.

The proposal required that an
accountant or accounting firm
performing section 36 audit services for
any insured depository institution must
provide the Agencies with written
notice of any currently effective
disciplinary sanction against the
accountant or firm issued by the PCAOB
under sections 105(c)(4)(A) or (B) of the
Sarbanes-Oxley Act, relating to
revocation of registration and
association with a public accounting
firm or issuer; any current suspension or
denial of the privilege of appearing or
practicing before the SEC; or any
suspensions or debarments for cause
from practice as an accountant by any
duly constituted licensing authority of
any state, possession, commonwealth,
or the District of Columbia. Written
notice under the proposed rules is also
required of any removal, suspension, or
debarment from practice before any
Federal or state (non-licensing) agency
regulating the banking, insurance, or
securities industry on grounds relevant
to the provision of audit services; and
any action by the PCAOB under sections
105(c)(4)(C) or (G) of the Sarbanes-Oxley
Act, relating to limitations on the
activities of accountants and accounting
firms and any other appropriate
sanction provided in the rules of the
PCAOB. Written notice must be given
no later than 15 calendar days following
the effective date of an order or action,
or 15 calendar days before an
accountant or accounting firm accepts
an engagement to provide audit
services, whichever date is earlier.

The Agencies did not receive any
comments on the notice provisions. The
Agencies are therefore adopting the

3112 U.S.C. 1818(u)(1).
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provisions as proposed, although there
are technical changes to accommodate
changes to the good cause and
automatic suspension provisions
described above.

Petition for Reinstatement. Under the
proposal, a removed, suspended, or
debarred “independent public
accountant or accounting firm” may
request reinstatement by the Agency
that issued the order. The individual or
firm would be able to request
reinstatement at any time more than one
year after the effective date of the order
and, thereafter, at any time more than
one year after the most recent request
for reinstatement.

One commenter asked that the
Agencies revise the proposal to permit
a firm to petition for reinstatement of
individual offices that have been
removed, suspended or debarred, in
addition to permitting petitions for
reinstatement of individual accountants
or the firm as a whole. The Agencies did
not intend in the proposed rule to
prohibit offices of a firm that have been
removed, suspended, or debarred from
petitioning for reinstatement. The
proposed reinstatement provision,
therefore, has been revised in the final
rule to clarify that a removed,
suspended, or debarred office of a firm
may petition for reinstatement.

Another commenter urged the
Agencies to state factors that the
Agencies would consider in evaluating
a reinstatement request so that affected
parties would know what type of
information the Agencies need to make
a decision. The Agencies understand
that petitioners will wish to tailor their
reinstatement requests in a manner that
they believe will yield them success in
obtaining the relief they seek. In the past
and in other contexts, the Agencies have
looked at various factors in reviewing
reinstatement petitions. These factors
included: (1) The nature, extent, and
duration of the conduct that led to the
issuance of the order; (2) the period of
time that an order has been outstanding,
as well as any prior requests made by
the petitioner; (3) activities of the
petitioner since the order was issued,
including evidence of rehabilitation; (4)
the nature of the position or proposed
action the requestor is seeking, and the
scope of relief sought; (5) the likelihood
of future misconduct giving good cause
for removing, suspending, or debarring
the petitioner; and (6) the views and
opinions of other Federal banking
agencies, when applicable. The
Agencies will include these factors in
their evaluations of petitions for
reinstatement.

Second, the commenter asserted that
the Agencies failed to explain the

necessity for a one-year waiting period
before a suspended, removed, or
debarred party could seek
reinstatement. The commenter argued in
favor of a case-by-case approach. In
addition, the commenter argued that the
Agencies’ requirement of a one-year
period is inconsistent with the SEC’s
rules, which permit a petitioner to file
for reinstatement at any time.

The Agencies believe that the
proposed rule made room for a case-by-
case approach to reinstatement by
providing that, “unless otherwise
ordered” by the appropriate agency
decision maker, the one-year waiting
period would apply. Under the
proposed rule, if a petitioner believed
that the circumstances merited review
prior to the expiration of the one-year
period, the petitioner could seek an
order from the Agency decision maker
permitting the petitioner to seek such
earlier review. Given the Agencies’
intention, as reflected in the proposed
rule, that the one-year waiting period for
reinstatement have some flexibility and
considering the comments received, the
Agencies have amended the final rule to
permit persons, firms, and offices to
petition for reinstatement at any time.

The proposal reflected the view of the
Agencies that petitions for reinstatement
filed close in time, either to the
Agency’s decision or the last petition for
reinstatement, are unlikely to present
new issues or bases for reinstatement
and would waste Agency resources.
Thus, although the final rule permits a
petition for reinstatement at any time, it
will be unusual for the Agencies to grant
such relief within one year of a removal,
suspension or debarment order.32

IV. Conforming and Technical Changes
to the Rules of the Agencies

occ

The OCC proposed adding
“recklessness” to its description of
“disreputable conduct” that may lead to
removal, suspension, or debarment of
parties or their representatives who
practice or appear before the OCC.33
This change would conform the OCC’s
general rules of practice with the
standards in the proposal for removal,
suspension, or debarment of
accountants from performance of
section 36-required audit services,
which in turn reflects the addition of
the recklessness standard to the SEC’s
rules of practice by the Sarbanes-Oxley
Act. The purpose of adding the

32 Also, in the case of a suspension, it will be
unusual for the Agencies to grant reinstatement
prior to the expiration of the suspension period.

33 See 12 CFR 19.196 (describing disreputable
conduct).

recklessness standard was to clarify that
conduct more culpable than
incompetence, but less culpable than
willful or knowing action, may form the
basis for a suspension or debarment.

The OCC also proposed broadening
the scope of “disreputable conduct” to
allow the OCC to consider suspensions
or debarments of accountants—for any
reason—by the other Agencies, the SEC,
the Commodity Futures Trading
Commission, or any other Federal
agency. This change would remove the
requirement in the current § 19.196(g)
that suspensions by other agencies
concern ‘“‘matters relating to the
supervisory responsibilities of the
OCC.” This change takes into account
the possibility that a suspension of an
accountant by another agency, relating
to the professional conduct of an
accountant, could be grounds for
removal, suspension, or debarment by
the OCC, even if the suspension by the
other agency did not relate to a banking
matter.

Unlike the other amendments in the
proposal, which would address an
accountant’s or a firm’s ability to
perform section 36-required audits, this
part of the proposal concerned who may
practice before the OCC in other
capacities, such as in adjudications, or
through preparation of documents for
submission to the OCC. Under the
proposed rule, the OCC also revised a
number of sections within part 19 to
make conforming and technical changes
to implement section 36 of the FDIA
and bring procedural aspects of part 19
up to date.

The OCC did not receive any
comments on these proposed changes.
Accordingly, the conforming and
technical changes are adopted in the
final rule as proposed.

Board

The Board proposed to amend its
Rules of Practice Before the Board (12
CFR 263, subpart F) to expand the type
of conduct for which an individual may
be censured, debarred, or suspended
from practice before the Board. In
particular, the Board proposed to revise
the description of the conduct that
would warrant sanctions to include
reckless violations, or reckless aiding
and abetting violations, of specified
laws and the reckless provision of false
or misleading information, or reckless
participation in the provision of false or
misleading information, to the Board.
The regulation currently provides for
sanctions only for willful misconduct.
The purpose of this proposed
amendment was to clarify that conduct
more culpable than incompetence, but
less culpable than willful or knowing
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action, may form the basis for a
suspension or debarment from practice
before the Board. This change also
reflected the modification made to the
SEC’s rules of practice by the Sarbanes-
Oxley Act.

The Board did not receive any
comments on these proposed changes.
Accordingly, the conforming and
technical changes are adopted in the
final rule as proposed.

FDIC

The FDIC proposed making a
clarifying and conforming amendment
to 12 CFR 308.109, which deals with the
suspension and disbarment of the right
of any counsel to appear or practice
before the FDIC, to specify that an
application for reinstatement must
comply with the general filing
procedures established by part 303. The
amendment would add a new sentence
before the current last sentence of
section 308.109(b)(3) to read as follows:
“The application shall comply with the
requirements of 12 CFR 303.3.”

The FDIC did not receive any
comments on these proposed changes.
Accordingly, the conforming and
technical changes are adopted in the
final rule as proposed.

V. Regulatory Analysis
A. Regulatory Flexibility Act

OCC: Under section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b) (RFA), the appropriate Federal
banking agencies must either provide a
Final Regulatory Flexibility Analysis for
a final rule or certify that the rule will
not have a significant economic impact
on a substantial number of small
entities. For purposes of this Regulatory
Flexibility Analysis and final regulation,
the OCC defines ““small entities” to be
those national banks with less than $150
million in total assets. For other entities
that could be affected by this rule, such
as accountants and accounting firms, a
small entity is defined as an accounting
office with $7 million or less in annual
receipts.

We have reviewed the impact this
final rule will have on small banks.
Based on that review, we certify that the
final rule will not have a significant
economic impact on a substantial
number of small entities. The basis for
the certification is that the requirement
for audits does not apply to national
banks with less than $500 million in
total assets. In addition, only a limited
number of small accounting firms
provide section 36 audit services to
national banks. For these reasons, the
OCC does not anticipate that the

proposal will affect a substantial
number of small entities.

Board: Pursuant to section 605(b) of
the RFA, 5 U.S.C. 605(b), the Board
certifies that the suspension and
debarment amendments in this final
rulemaking will not have a significant
adverse economic impact on a
substantial number of small entities. For
purposes of this Regulatory Flexibility
Analysis, the Board defines ““small
entity”” as (1) any insured state member
bank with less than $150 million in total
assets, or (2) any bank holding company
with a subsidiary insured state member
bank with less than $150 million in total
assets. For other entities that could be
affected by this rule, such as
accountants and accounting firms, a
small entity is defined as an accounting
office with $7 million or less in annual
receipts. The basis for the Board’s
certification is that the final rule will
not apply to state member banks that
have less than $500 million in total
assets. In addition, only a limited
number of small accounting firms
provide section 36 audit services to
institutions that are regulated by the
Federal Reserve.

FDIC: The FDIC certifies, pursuant to
section 605(b) of the RFA, 5 U.S.C.
605(b), that the final suspension and
debarment amendments will not have a
significant economic impact on a
substantial number of small entities.
The basis for the certification is that the
rule will not apply to insured
depository institutions that have less
than $150 million in total assets.
Furthermore, only a limited number of
small accounting firms provide section
36 audit services to insured depository
institutions for which the FDIC is the
appropriate Federal banking agency.

OTS: Under the RFA, OTS must either
provide a Final Regulatory Flexibility
Analysis, or certify that the rule will not
have a significant economic impact on
a substantial number of small entities.
For purposes of this RFA analysis, the
OTS defines “small banks” to be those
savings associations with less than $150
million in total assets.

Pursuant to section 605(b) of the RFA,
5 U.S.C. 605(b) certifies that this final
rule will not have a significant
economic impact on a substantial
number of small entities. The basis of
this certification is that this rule does
not apply to savings associations with
less than $500 million in assets.

B. Paperwork Reduction Act

The Agencies have determined that
this proposed rule does not involve a
collection of information pursuant to
the provisions of the Paperwork

Reduction Act of 1995 (44 U.S.C. 3501,
et seq.).

C. Executive Order 12866

The OCC and OTS have determined
that this final rule is not a significant
regulatory action under Executive Order
12866.

D. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104—4 (2 U.S.C. 1532) (Unfunded
Mandates Act), requires that an agency
prepare a budgetary impact statement
before promulgating any rule likely to
result in a Federal mandate that may
result in the expenditure by state, local,
and tribal governments, in the aggregate,
or by the private sector of $100 million
or more in any one year. If a budgetary
impact statement is required, section
205 of the Unfunded Mandates Act also
requires an agency to identify and
consider a reasonable number of
regulatory alternatives before
promulgating a rule. The OCC and OTS
have determined that the final rule will
not result in expenditures by state,
local, and tribal governments, or by the
private sector, of $100 million or more
in any one year. Accordingly, this
rulemaking requires no further analysis
under the Unfunded Mandates Act.

List of Subjects

12 CFR Part 19

Administrative practice and
procedure, Crime, Equal access to
justice, Investigations, National banks,
Penalties, Securities.

12 CFR Part 263

Administrative practice and
procedure, Claims, Crime, Equal access
to justice, Federal Reserve System,
Lawyers, Penalties.

12 CFR Part 308

Administrative practice and
procedure, Bank deposit insurance,
Banks, banking, Claims, Crime, Equal
access to justice, Investigations,
Lawyers, Penalties, State nonmember
banks.

12 CFR Part 513

Accountants, Administrative practice
and procedure, Lawyers.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Chapter I
Authority and Issuance

= Forreasons set out in the joint
preamble, part 19 of chapter I of title 12
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of the Code of Federal Regulations is
amended to read as follows:

PART 19—RULES OF PRACTICE AND
PROCEDURE

» 1. The authority citation for part 19 is
revised to read as follows:

Authority: 5 U.S.C. 504, 554-557; 12
U.S.C. 93(b), 93a, 164, 505, 1817, 1818, 1820,
1831m, 18310, 1972, 3102, 3108(a), 3909 and
4717; 15 U.S.C. 78(h) and (i), 780—4(c), 780—
5, 78q—1, 78s, 78u, 78u-2, 78u-3, and 78w;
28 U.S.C. 2461 note; 31 U.S.C. 330, 5321; and
42 U.S.C. 4012a.

Subpart B—[Amended]

= 2. Section 19.100 of subpart B is
revised to read as follows:

§19.100 Filing documents.

All materials required to be filed with
or referred to the Comptroller or the
administrative law judge in any
proceeding under this part must be filed
with the Hearing Clerk, Office of the
Comptroller of the Currency, 250 E
Street, SW., Washington, DC 20219.
Filings to be made with the Hearing
Clerk include the notice and answer;
motions and responses to motions;
briefs; the record filed by the
administrative law judge after the
issuance of a recommended decision;
the recommended decision filed by the
administrative law judge following a
motion for summary disposition (except
that in removal and prohibition cases
instituted pursuant to 12 U.S.C. 1818,
the administrative law judge will file
the record and the recommended
decision with the Board of Governors of
the Federal Reserve System); referrals by
the administrative law judge of motions
for interlocutory review; exceptions and
requests for oral argument; and any
other papers required to be filed with
the Comptroller or the administrative
law judge under this part.

Subpart C—[Amended]

= 3.In §19.111 of subpart C, the section
heading and the fourth and fifth
sentences are revised to read as follows:

§19.111 Suspension, removal, or
prohibition.

* * * The written request must be
sent by certified mail to, or served
personally with a signed receipt on, the
District Deputy Comptroller in the OCC
district in which the bank, accountant,
or accounting firm in question is
located, or, if the bank is supervised by
Large Bank Supervision, to the
appropriate Deputy Comptroller for
Large Bank Supervision for the Office of
the Comptroller of the Currency, or if
the bank is supervised by Mid-Size/

Community Bank Supervision, to the
Senior Deputy Comptroller for Mid-
Size/Community Bank Supervision for
the Office of the Comptroller of the
Currency, Washington, DC 20219. The
request must state specifically the relief
desired and the grounds on which that
relief is based.

Subpart K—[Amended]

= 4.In §19.196 of subpart K, the
introductory text and paragraphs (a), (b),
and (g) are revised to read as follows:

§19.196 Disreputable conduct.

Disreputable conduct for which an
individual may be censured, debarred,
or suspended from practice before the
OCC includes:

(a) Willfully or recklessly violating or
willfully or recklessly aiding and
abetting the violation of any provision
of the Federal banking or applicable
securities laws or the rules and
regulations thereunder or conviction of
any offense involving dishonesty or
breach of trust;

(b) Knowingly or recklessly giving
false or misleading information, or
participating in any way in the giving of
false information to the OCC or any
officer or employee thereof, or to any
tribunal authorized to pass upon matters
administered by the OCC in connection
with any matter pending or likely to be
pending before it. The term
“information” includes facts or other
statements contained in testimony,
financial statements, applications for
enrollment, affidavits, declarations, or
any other document or written or oral

statement;
* * * * *

(g) Suspension, debarment or removal
from practice before the Board of
Governors, the FDIC, the OTS, the
Securities and Exchange Commission,
the Commodity Futures Trading
Commission, or any other Federal or

state agency; and
* * * * *

» 5. Anew subpart P is added to read as
follows:

Subpart P—Removal, Suspension, and
Debarment of Accountants From
Performing Audit Services

Sec.
19.241
19.242

Scope.

Definitions.

19.243 Removal, suspension, or debarment.

19.244 Automatic removal, suspension, or
debarment.

19.245 Notice of removal, suspension, or
debarment.

19.246 Petition for reinstatement.

§19.241 Scope.

This subpart, which implements
section 36(g)(4) of the Federal Deposit
Insurance Act (FDIA) (12 U.S.C.
1831m(g)(4)), provides rules and
procedures for the removal, suspension,
or debarment of independent public
accountants and their accounting firms
from performing independent audit and
attestation services required by section
36 of the FDIA (12 U.S.C. 1831m) for
insured national banks, District of
Columbia banks, and Federal branches
and agencies of foreign banks.

§19.242 Definitions.

As used in this subpart, the following
terms shall have the meaning given
below unless the context requires
otherwise:

(a) Accounting firm means a
corporation, proprietorship,
partnership, or other business firm
providing audit services.

(b) Audit services means any service
required to be performed by an
independent public accountant by
section 36 of the FDIA and 12 CFR part
363, including attestation services.

(c) Independent public accountant
(accountant) means any individual who
performs or participates in providing
audit services.

§19.243 Removal, suspension, or
debarment.

(a) Good cause for removal,
suspension, or debarment.

(1) Individuals. The Comptroller may
remove, suspend, or debar an
independent public accountant from
performing audit services for insured
national banks that are subject to section
36 of the FDIA if, after service of a
notice of intention and opportunity for
hearing in the matter, the Comptroller
finds that the accountant:

(i) Lacks the requisite qualifications to
perform audit services;

(ii) Has knowingly or recklessly
engaged in conduct that results in a
violation of applicable professional
standards, including those standards
and conflicts of interest provisions
applicable to accountants through the
Sarbanes-Oxley Act of 2002, Pub. L.
107-204, 116 Stat. 745 (2002) (Sarbanes-
Oxley Act), and developed by the Public
Company Accounting Oversight Board
and the Securities and Exchange
Commission;

(iii) Has engaged in negligent conduct
in the form of:

(A) A single instance of highly
unreasonable conduct that results in a
violation of applicable professional
standards in circumstances in which an
accountant knows, or should know, that
heightened scrutiny is warranted; or
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(B) Repeated instances of
unreasonable conduct, each resulting in
a violation of applicable professional
standards, that indicate a lack of
competence to perform audit services;

(iv) Has knowingly or recklessly given
false or misleading information, or
knowingly or recklessly participated in
any way in the giving of false or
misleading information, to the OCC or
any officer or employee of the OCC;

(v) Has engaged in, or aided and
abetted, a material and knowing or
reckless violation of any provision of
the Federal banking or securities laws or
the rules and regulations thereunder, or
any other law;

(vi) Has been removed, suspended, or
debarred from practice before any
Federal or state agency regulating the
banking, insurance, or securities
industries, other than by an action listed
in §19.244, on grounds relevant to the
provision of audit services; or

(vii) Is suspended or debarred for
cause from practice as an accountant by
any duly constituted licensing authority
of any state, possession, commonwealth,
or the District of Columbia.

(2) Accounting firms. If the
Comptroller determines that there is
good cause for the removal, suspension,
or debarment of a member or employee
of an accounting firm under paragraph
(a)(1) of this section, the Comptroller
also may remove, suspend, or debar
such firm or one or more offices of such
firm. In considering whether to remove,
suspend, or debar a firm or an office
thereof, and the term of any sanction
against a firm under this section, the
Comptroller may consider, for example:

(i) The gravity, scope, or repetition of
the act or failure to act that constitutes
good cause for the removal, suspension,
or debarment;

(ii) The adequacy of, and adherence
to, applicable policies, practices, or
procedures for the accounting firm’s
conduct of its business and the
performance of audit services;

(iii) The selection, training,
supervision, and conduct of members or
employees of the accounting firm
involved in the performance of audit
services;

(iv) The extent to which managing
partners or senior officers of the
accounting firm have participated,
directly, or indirectly through oversight
or review, in the act or failure to act;
and

(v) The extent to which the
accounting firm has, since the
occurrence of the act or failure to act,
implemented corrective internal
controls to prevent its recurrence.

(3) Limited scope orders. An order of
removal, suspension (including an

immediate suspension), or debarment
may, at the discretion of the
Comptroller, be made applicable to a
particular national bank or class of
national banks.

(4) Remedies not exclusive. The
remedies provided in this subpart are in
addition to any other remedies the OCC
may have under any other applicable
provisions of law, rule, or regulation.

(b) Proceedings to remove, suspend,
or debar.

(1) Initiation of formal removal,
suspension, or debarment proceedings.
The Comptroller may initiate a
proceeding to remove, suspend, or debar
an accountant or accounting firm from
performing audit services by issuing a
written notice of intention to take such
action that names the individual or firm
as a respondent and describes the nature
of the conduct that constitutes good
cause for such action.

(2) Hearings under paragraph (b) of
this section. An accountant or firm
named as a respondent in the notice
issued under paragraph (b)(1) of this
section may request a hearing on the
allegations in the notice. Hearings
conducted under this paragraph shall be
conducted in the same manner as other
hearings under the Uniform Rules of
Practice and Procedure (12 CFR part 19,
subpart A).

(c) Immediate suspension from
performing audit services.

(1) In general. If the Comptroller
serves a written notice of intention to
remove, suspend, or debar an
accountant or accounting firm from
performing audit services, the
Comptroller may, with due regard for
the public interest and without a
preliminary hearing, immediately
suspend such accountant or firm from
performing audit services for insured
national banks, if the Comptroller:

(i) Has a reasonable basis to believe
that the accountant or firm has engaged
in conduct (specified in the notice
served on the accountant or firm under
paragraph (b) of this section) that would
constitute grounds for removal,
suspension, or debarment under
paragraph (a) of this section;

(ii) Determines that immediate
suspension is necessary to avoid
immediate harm to an insured
depository institution or its depositors
or to the depository system as a whole;
and

(iii) Serves such respondent with
written notice of the immediate
suspension.

(2) Procedures. An immediate
suspension notice issued under this
paragraph will become effective upon
service. Such suspension will remain in
effect until the date the Comptroller

dismisses the charges contained in the
notice of intention, or the effective date
of a final order of removal, suspension,
or debarment issued by the Comptroller
to the respondent.

(3) Petition for stay. Any accountant
or firm immediately suspended from
performing audit services in accordance
with paragraph (c)(1) of this section
may, within 10 calendar days after
service of the notice of immediate
suspension, file with the Office of the
Comptroller of the Currency,
Washington, DC 20219 for a stay of such
immediate suspension. If no petition is
filed within 10 calendar days, the
immediate suspension shall remain in
effect.

(4) Hearing on petition. Upon receipt
of a stay petition, the Comptroller will
designate a presiding officer who shall
fix a place and time (not more than 10
calendar days after receipt of the
petition, unless extended at the request
of petitioner) at which the immediately
suspended party may appear, personally
or through counsel, to submit written
materials and oral argument. Any OCC
employee engaged in investigative or
prosecuting functions for the OCC in a
case may not, in that or a factually
related case, serve as a presiding officer
or participate or advise in the decision
of the presiding officer or of the OCGC,
except as witness or counsel in the
proceeding. In the sole discretion of the
presiding officer, upon a specific
showing of compelling need, oral
testimony of witnesses may also be
presented. In hearings held pursuant to
this paragraph there shall be no
discovery and the provisions of §§19.6
through 19.12, 19.16, and 19.21 of this
part shall apply.

(5) Decision on petition. Within 30
calendar days after the hearing, the
presiding officer shall issue a decision.
The presiding officer will grant a stay
upon a demonstration that a substantial
likelihood exists of the respondent’s
success on the issues raised by the
notice of intention and that, absent such
relief, the respondent will suffer
immediate and irreparable injury, loss,
or damage. In the absence of such a
demonstration, the presiding officer will
notify the parties that the immediate
suspension will be continued pending
the completion of the administrative
proceedings pursuant to the notice.

(6) Review of presiding officer’s
decision. The parties may seek review of
the presiding officer’s decision by filing
a petition for review with the presiding
officer within 10 calendar days after
service of the decision. Replies must be
filed within 10 calendar days after the
petition filing date. Upon receipt of a
petition for review and any reply, the
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presiding officer shall promptly certify
the entire record to the Comptroller.
Within 60 calendar days of the
presiding officer’s certification, the
Comptroller shall issue an order
notifying the affected party whether or
not the immediate suspension should be
continued or reinstated. The order shall
state the basis of the Comptroller’s
decision.

§19.244 Automatic removal, suspension,
and debarment.

(a) An independent public accountant
or accounting firm may not perform
audit services for insured national banks
if the accountant or firm:

(1) Is subject to a final order of
removal, suspension, or debarment
(other than a limited scope order) issued
by the Board of Governors of the Federal
Reserve System, the Federal Deposit
Insurance Corporation, or the Office of
Thrift Supervision under section 36 of
the FDIA.

(2) Is subject to a temporary
suspension or permanent revocation of
registration or a temporary or permanent
suspension or bar from further
association with any registered public
accounting firm issued by the Public
Company Accounting Oversight Board
or the Securities and Exchange
Commission under sections 105(c)(4)(A)
or (B) of the Sarbanes-Oxley Act (15
U.S.C. 7215(c)(4)(A) or (B)); or

(3) Is subject to an order of suspension
or denial of the privilege of appearing or
practicing before the Securities and
Exchange Commission.

(b) Upon written request, the
Comptroller, for good cause shown, may
grant written permission to such
accountant or firm to perform audit
services for national banks. The request
shall contain a concise statement of the
action requested. The Comptroller may
require the applicant to submit
additional information.

§19.245 Notice of removal, suspension or
debarment.

(a) Notice to the public. Upon the
issuance of a final order for removal,
suspension, or debarment of an
independent public accountant or
accounting firm from providing audit
services, the Comptroller shall make the
order publicly available and provide
notice of the order to the other Federal
banking agencies.

(b) Notice to the Comptroller by
accountants and firms. An accountant
or accounting firm that provides audit
services to a national bank must provide
the Comptroller with written notice of:

(1) Any currently effective order or
other action described in
§§19.243(a)(1)(vi) through (a)(1)(vii) or
§§19.244(a)(2) through (a)(3); and

(2) Any currently effective action by
the Public Company Accounting
Oversight Board under sections
105(c)(4)(C) or (G) of the Sarbanes-Oxley
Act) (15 U.S.C. 7215(c)(4)(C) or (G)).

(c) Timing of notice. Written notice
required by this paragraph shall be
given no later than 15 calendar days
following the effective date of an order
or action, or 15 calendar days before an
accountant or firm accepts an
engagement to provide audit services,
whichever date is earlier.

§19.246 Petition for reinstatement.

(a) Form of petition. Unless otherwise
ordered by the Comptroller, a petition
for reinstatement by an independent
public accountant, an accounting firm,
or an office of a firm that was removed,
suspended, or debarred under § 19.243
may be made in writing at any time. The
request shall contain a concise
statement of the action requested. The
Comptroller may require the applicant
to submit additional information.

(b) Procedure. A petitioner for
reinstatement under this section may, in
the sole discretion of the Comptroller,
be afforded a hearing. The accountant or
firm shall bear the burden of going
forward with a petition and proving the
grounds asserted in support of the
petition. In reinstatement proceedings,
the person seeking reinstatement shall
bear the burden of going forward with
an application and proving the grounds
asserted in support of the application.
The Comptroller may, in his sole
discretion, direct that any reinstatement
proceeding be limited to written
submissions. The removal, suspension,
or debarment shall continue until the
Comptroller, for good cause shown, has
reinstated the petitioner or until the
suspension period has expired. The
filing of a petition for reinstatement
shall not stay the effectiveness of the
removal, suspension, or debarment of an
accountant or firm.

Dated: July 23, 2003.
John D. Hawke, Jr.,
Comptroller of the Currency.

FEDERAL RESERVE SYSTEM

12 CFR Chapter II

Authority and Issuance

» For the reasons set out in the joint
preamble, part 263, chapter II, title 12 of

the Code of Federal Regulations is
amended as follows:

PART 263—RULES OF PRACTICE FOR
HEARINGS

» 1. The authority citation for part 263 is
revised to read as follows:

Authority: 5 U.S.C. 504; 12 U.S.C. 248,
324, 504, 506, 1817(j), 1818, 1828(c), 1831m,
18310, 1831p—1, 1847(b), 1847(d), 1884(b),
1972(2)(F), 3105, 3107, 3108, 3907, 3909; 15
U.S.C. 21, 780—4, 780-5, 78u—2, 6801, 6805;
and 28 U.S.C. 2461 note.

Subpart F—[Amended]

= 2.In § 263.94, paragraphs (a) and (b)
are revised to read as follows:

§263.94 Conduct warranting sanctions.
* * * * *

(a) Willfully or recklessly violating or
willfully or recklessly aiding and
abetting the violation of any provision
of the Federal banking or applicable
securities laws or the rules and
regulations thereunder or conviction of
any offense involving dishonesty or
breach of trust;

(b) Knowingly or recklessly giving
false or misleading information, or
participating in any way in the giving of
false information to the Board or to any
Board officer or employee, or to any
tribunal authorized to pass upon matters
administered by the Board in
connection with any matter pending or
likely to be pending before it. The term
“information” includes facts or other
statements contained in testimony,
financial statements, applications,
affidavits, declarations, or any other
document or written or oral statement;
* * * * *

= 3. Anew subpart ] is added as follows:

Subpart J—Removal, Suspension, and
Debarment of Accountants From
Performing Audit Services

Sec.

263.400 Scope.

263.401 Definitions.

263.402 Removal, suspension, or
debarment.

263.403 Automatic removal, suspension,
and debarment.

263.404 Notice of removal, suspension, or
debarment.

263.405 Petition for reinstatement.

Subpart J—Removal, Suspension, and
Debarment of Accountants From
Performing Audit Services

§263.400 Scope.

This subpart, which implements
section 36(g)(4) of the Federal Deposit
Insurance Act (FDIA)(12 U.S.C.
1831m(g)(4)), provides rules and
procedures for the removal, suspension,
or debarment of independent public
accountants and their accounting firms
from performing independent audit and
attestation services for insured state
member banks and for bank holding
companies required by section 36 of the
FDIA (12 U.S.C. 1831m).
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§263.401 Definitions.

As used in this subpart, the following
terms shall have the meaning given
below unless the context requires
otherwise:

(a) Accounting firm means a
corporation, proprietorship,
partnership, or other business firm
providing audit services.

(b) Audit services means any service
required to be performed by an
independent public accountant by
section 36 of the FDIA and 12 CFR part
363, including attestation services.
Audit services include any service
performed with respect to the holding
company of an insured bank that is used
to satisfy requirements imposed by
section 36 or part 363 on that bank.

(c) Banking organization means an
insured state member bank or a bank
holding company that obtains audit
services that are used to satisfy
requirements imposed by section 36 or
part 363 on an insured subsidiary bank
of that holding company.

(d) Independent public accountant
(accountant) means any individual who
performs or participates in providing
audit services.

§263.402 Removal, suspension, or
debarment.

(a) Good cause for removal,
suspension, or debarment.

(1) Individuals. The Board may
remove, suspend, or debar an
independent public accountant from
performing audit services for banking
organizations that are subject to section
36 of the FDIA, if, after notice of and
opportunity for hearing in the matter,
the Board finds that the accountant:

(i) Lacks the requisite qualifications to
perform audit services;

(ii) Has knowingly or recklessly
engaged in conduct that results in a
violation of applicable professional
standards, including those standards
and conflict of interest provisions
applicable to accountants through the
Sarbanes-Oxley Act of 2002, Pub. L.
107-204, 116 Stat. 745 (2002) (Sarbanes-
Oxley Act), and developed by the Public
Company Accounting Oversight Board
and the Securities and Exchange
Commission;

(iii) Has engaged in negligent conduct
in the form of:

(A) A single instance of highly
unreasonable conduct that results in a
violation of applicable professional
standards in circumstances in which an
accountant knows, or should know, that
heightened scrutiny is warranted; or

(B) Repeated instances of
unreasonable conduct, each resulting in
a violation of applicable professional

standards, that indicate a lack of
competence to perform audit services;

(iv) Has knowingly or recklessly given
false or misleading information, or
knowingly or recklessly participated in
any way in the giving of false or
misleading information, to the Board or
any officer or employee of the Board;

(v) Has engaged in, or aided and
abetted, a material and knowing or
reckless violation of any provision of
the Federal banking or securities laws or
the rules and regulations thereunder, or
any other law;

(vi) Has been removed, suspended, or
debarred from practice before any
Federal or state agency regulating the
banking, insurance, or securities
industries, other than by an action listed
in § 263.403, on grounds relevant to the
provision of audit services; or

(vii) Is suspended or debarred for
cause from practice as an accountant by
any duly constituted licensing authority
of any state, possession, commonwealth,
or the District of Columbia.

(2) Accounting firms. If the Board
determines that there is good cause for
the removal, suspension, or debarment
of a member or employee of an
accounting firm under paragraph (a)(1)
of this section, the Board also may
remove, suspend, or debar such firm or
one or more offices of such firm. In
considering whether to remove,
suspend, or debar a firm or an office
thereof, and the term of any sanction
against a firm under this section, the
Board may consider, for example:

(i) The gravity, scope, or repetition of
the act or failure to act that constitutes
good cause for removal, suspension, or
debarment;

(ii) The adequacy of, and adherence
to, applicable policies, practices, or
procedures for the accounting firm’s
conduct of its business and the
performance of audit services;

(iii) The selection, training,
supervision, and conduct of members or
employees of the accounting firm
involved in the performance of audit
services;

(iv) The extent to which managing
partners or senior officers of the
accounting firm have participated,
directly, or indirectly through oversight
or review, in the act or failure to act;
and

(v) The extent to which the
accounting firm has, since the
occurrence of the act or failure to act,
implemented corrective internal
controls to prevent its recurrence.

(3) Limited scope orders. An order of
removal, suspension (including an
immediate suspension), or debarment
may, at the discretion of the Board, be
made applicable to a particular banking

organization or class of banking
organizations.

(4) Remedies not exclusive. The
remedies provided in this subpart are in
addition to any other remedies the
Board may have under any other
applicable provisions of law, rule, or
regulation.

(b) Proceedings to remove, suspend,
or debar.

(1) Initiation of formal removal,
suspension, or debarment proceedings.
The Board may initiate a proceeding to
remove, suspend, or debar an
accountant or accounting firm from
performing audit services by issuing a
written notice of intention to take such
action that names the individual or firm
as a respondent and describes the nature
of the conduct that constitutes good
cause for such action.

(2) Hearing under paragraph (b) of
this section. An accountant or firm
named as a respondent in the notice
issued under paragraph (b)(1) of this
section may request a hearing on the
allegations in the notice. Hearings
conducted under this paragraph shall be
conducted in the same manner as other
hearings under the Uniform Rules of
Practice and Procedure (12 CFR part
263, subpart A).

(c) Immediate suspension from
performing audit services. (1) In general.
If the Board serves a written notice of
intention to remove, suspend, or debar
an accountant or accounting firm from
performing audit services, the Board
may, with due regard for the public
interest and without a preliminary
hearing, immediately suspend such
accountant or firm from performing
audit services for banking organizations,
if the Board:

(i) Has a reasonable basis to believe
that the accountant or firm has engaged
in conduct (specified in the notice
served on the accountant or firm under
paragraph (b) of this section) that would
constitute grounds for removal,
suspension, or debarment under
paragraph (a) of this section;

(ii) Determines that immediate
suspension is necessary to avoid
immediate harm to an insured
depository institution or its depositors
or to the depository system as a whole;
and

(iii) Serves such respondent with
written notice of the immediate
suspension.

(2) Procedures. An immediate
suspension notice issued under this
paragraph will become effective upon
service. Such suspension will remain in
effect until the date the Board dismisses
the charges contained in the notice of
intention, or the effective date of a final
order of removal, suspension, or
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debarment issued by the Board to the
respondent.

(3) Petition to stay. Any accountant or
firm immediately suspended from
performing audit services in accordance
with paragraph (c)(1) of this section
may, within 10 calendar days after
service of the notice of immediate
suspension, file with the Secretary,
Board of Governors of the Federal
Reserve System, Washington, DC 20551
for a stay of such immediate suspension.
If no petition is filed within 10 calendar
days, the immediate suspension shall
remain in effect.

(4) Hearing on petition. Upon receipt
of a stay petition, the Secretary will
designate a presiding officer who shall
fix a place and time (not more than 10
calendar days after receipt of the
petition, unless extended at the request
of petitioner) at which the immediately
suspended party may appear, personally
or through counsel, to submit written
materials and oral argument. Any Board
employee engaged in investigative or
prosecuting functions for the Board in a
case may not, in that or a factually
related case, serve as a presiding officer
or participate or advise in the decision
of the presiding officer or of the Board,
except as witness or counsel in the
proceeding. In the sole discretion of the
presiding officer, upon a specific
showing of compelling need, oral
testimony of witnesses may also be
presented. In hearings held pursuant to
this paragraph there shall be no
discovery and the provisions of §§ 263.6
through 263.12, 263.16, and 263.21 of
this part shall apply.

(5) Decision on petition. Within 30
calendar days after the hearing, the
presiding officer shall issue a decision.
The presiding officer will grant a stay
upon a demonstration that a substantial
likelihood exists of the respondent’s
success on the issues raised by the
notice of intention and that, absent such
relief, the respondent will suffer
immediate and irreparable injury, loss,
or damage. In the absence of such a
demonstration, the presiding officer will
notify the parties that the immediate
suspension will be continued pending
the completion of the administrative
proceedings pursuant to the notice.

(6) Review of presiding officer’s
decision. The parties may seek review of
the presiding officer’s decision by filing
a petition for review with the presiding
officer within 10 calendar days after
service of the decision. Replies must be
filed within 10 calendar days after the
petition filing date. Upon receipt of a
petition for review and any reply, the
presiding officer shall promptly certify
the entire record to the Board. Within 60
calendar days of the presiding officer’s

certification, the Board shall issue an
order notifying the affected party
whether or not the immediate
suspension should be continued or
reinstated. The order shall state the
basis of the Board’s decision.

§263.403 Automatic removal, suspension,
and debarment.

(a) An independent public accountant
or accounting firm may not perform
audit services for banking organizations
if the accountant or firm:

(1) Is subject to a final order of
removal, suspension, or debarment
(other than a limited scope order) issued
by the Federal Deposit Insurance
Corporation, the Office of the
Comptroller of the Currency, or the
Office of Thrift Supervision under
section 36 of the FDIA;

(2) Is subject to a temporary
suspension or permanent revocation of
registration or a temporary or permanent
suspension or bar from further
association with any registered public
accounting firm issued by the Public
Company Accounting Oversight Board
or the Securities and Exchange
Commission under sections 105(c)(4)(A)
or (B) of the Sarbanes-Oxley Act of 2002
(15 U.S.C. 7215(c)(4)(A) or (B)); or

(3) Is subject to an order of suspension
or denial of the privilege of appearing or
practicing before the Securities and
Exchange Commission.

(b) Upon written request, the Board,
for good cause shown, may grant written
permission to such accountant or firm to
perform audit services for banking
organizations. The request shall contain
a concise statement of the action
requested. The Board may require the
applicant to submit additional
information.

§263.404 Notice of removal, suspension,
or debarment.

(a) Notice to the public. Upon the
issuance of a final order for removal,
suspension, or debarment of an
independent public accountant or
accounting firm from providing audit
services, the Board shall make the order
publicly available and provide notice of
the order to the other Federal banking
agencies.

(b) Notice to the Board by accountants
and firms. An accountant or accounting
firm that provides audit services to a
banking organization must provide the
Board with written notice of:

(1) Any currently effective order or
other action described in
§§ 263.402(a)(1)(vi) through (a)(1)(vii) or
§§263.403(a)(2) through (a)(3); and

(2) Any currently effective action by
the Public Company Accounting
Oversight Board under sections

105(c)(4)(C) or (G) of the Sarbanes-Oxley
Act of 2002 (15 U.S.C. 7215(c)(4)(C) or
(G)).

(c) Timing of notice. Written notice
required by this paragraph shall be
given no later than 15 calendar days
following the effective date of an order
or action, or 15 calendar days before an
accountant or firm accepts an
engagement to provide audit services,
whichever date is earlier.

§263.405 Petition for reinstatement.

(a) Form of petition. Unless otherwise
ordered by the Board, a petition for
reinstatement by an independent public
accountant, an accounting firm, or an
office of a firm that was removed,
suspended, or debarred under § 263.402
may be made in writing at any time. The
request shall contain a concise
statement of the action requested. The
Board may require the petitioner to
submit additional information.

(b) Procedure. A petitioner for
reinstatement under this section may, in
the sole discretion of the Board, be
afforded a hearing. The accountant or
firm shall bear the burden of going
forward with a petition and proving the
grounds asserted in support of the
petition. The Board may, in its sole
discretion, direct that any reinstatement
proceeding be limited to written
submissions. The removal, suspension,
or debarment shall continue until the
Board, for good cause shown, has
reinstated the petitioner or until the
suspension period has expired. The
filing of a petition for reinstatement
shall not stay the effectiveness of the
removal, suspension, or debarment of an
accountant or firm.

By order of the Board of Governors of the
Federal Reserve System.

Dated: August 6, 2003.

Jennifer J. Johnson,
Secretary of the Board.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 308

Authority and Issuance

» For the reasons set out in the joint
preamble, part 308, chapter III, title 12 of
the Code of Federal Regulations is
amended as follows:

PART 308—RULES OF PRACTICE AND
PROCEDURE

» 1. The authority citation for part 308 is
revised to read as follows:

Authority: 5 U.S.C. 504, 554-557; 12
U.S.C. 93(b), 164, 505, 1815(e), 1817, 1818,
1820, 1828, 1829, 1829b, 18311, 1831m(g)(4),
18310, 1831p-1, 1832(c), 1884(b), 1972,
3102, 3108(a), 3349, 3909, 4717; 15 U.S.C.



48270

Federal Register/Vol. 68, No. 156/ Wednesday, August 13, 2003 /Rules and Regulations

78(h) and (i), 780—4(c), 780-5, 78q—1, 78s,
78u, 78u—2, 78u—3 and 78w, 6801(b),
6805(b)(1); 28 U.S.C. 2461 note; 31 U.S.C.

330, 5321; 42 U.S.C. 4012a; Sec. 3100(s), Pub.

L. 104-134, 110 Stat. 1321-358.

m 2. Section 308.109(b)(3) is amended to
add a new sentence before the last
sentence to read as follows:

§308.109 Suspension and disbarment.
* * * * *

(b) * % %

(3) * * * The application must
comply with the requirements of § 303.3
of this chapter. * * *

* * * * *

= 3. Anew Subpart Uis added to read
as follows:

Subpart U—Removal, Suspension, and
Debarment of Accountants From
Performing Audit Services

Sec.

308.600 Scope.

308.601 Definitions.

308.602 Removal, suspension, or
debarment.

308.603 Automatic removal, suspension,
and debarment.

308.604 Notice of removal, suspension, or
debarment.

308.605 Application for reinstatement.

§308.600 Scope.

This subpart, which implements
section 36(g)(4) of the FDIA (12 U.S.C.
1831m(g)(4)), provides rules and
procedures for the removal, suspension,
or debarment of independent public
accountants and accounting firms from
performing independent audit and
attestation services required by section
36 of the FDIA (12 U.S.C. 1831m) for
insured depository institutions for
which the FDIC is the appropriate
Federal banking agency.

§308.601 Definitions.

As used in this subpart, the following
terms shall have the meaning given
below unless the context requires
otherwise:

(a) Accounting firm means a
corporation, proprietorship,
partnership, or other business firm
providing audit services.

(b) Audit services means any service
required to be performed by an
independent public accountant by
section 36 of the FDIA and 12 CFR part
363, including attestation services.

(c) Independent public accountant
(accountant) means any individual who
performs or participates in providing
audit services.

§308.602 Removal, suspension, or
debarment.

(a) Good cause for removal,
suspension, or debarment.

(1) Individuals. The Board of Directors
may remove, suspend, or debar an
independent public accountant under
section 36 of the FDIA from performing
audit services for insured depository
institutions for which the FDIC is the
appropriate Federal banking agency if,
after service of a notice of intention and
opportunity for hearing in the matter,
the Board of Directors finds that the
accountant:

(i) Lacks the requisite qualifications to
perform audit services;

(ii) Has knowingly or recklessly
engaged in conduct that results in a
violation of applicable professional
standards, including those standards
and conflicts of interest provisions
applicable to accountants through the
Sarbanes-Oxley Act of 2002 (Pub. L.
107-204, 116 Stat. 745 (2002))
(Sarbanes-Oxley Act) and developed by
the Public Company Accounting
Oversight Board and the Securities and
Exchange Commission;

(iii) Has engaged in negligent conduct
in the form of:

(A) A single instance of highly
unreasonable conduct that results in a
violation of applicable professional
standards in circumstances in which an
accountant knows, or should know, that
heightened scrutiny is warranted; or

(B) Repeated instances of
unreasonable conduct, each resulting in
a violation of applicable professional
standards, that indicate a lack of
competence to perform audit services;

(iv) Has knowingly or recklessly given
false or misleading information, or
knowingly or recklessly participated in
any way in the giving of false or
misleading information, to the FDIC or
any officer or employee of the FDIC;

(v) Has engaged in, or aided and
abetted, a material and knowing or
reckless violation of any provision of
the Federal banking or securities laws or
the rules and regulations thereunder, or
any other law;

(vi) Has been removed, suspended, or
debarred from practice before any
Federal or state agency regulating the
banking, insurance, or securities
industries, other than by an action listed
in § 308.603, on grounds relevant to the
provision of audit services; or

(vii) Is suspended or debarred for
cause from practice as an accountant by
any duly constituted licensing authority
of any state, possession, commonwealth,
or the District of Columbia.

(2) Accounting firms. If the Board of
Directors determines that there is good
cause for the removal, suspension, or
debarment of a member or employee of
an accounting firm under paragraph
(a)(1) of this section, the Board of
Directors also may remove, suspend, or

debar such firm or one or more offices
of such firm. In considering whether to
remove, suspend, or debar an
accounting firm or an office thereof, and
the term of any sanction against an
accounting firm under this section, the
Board of Directors may consider, for
example:

(i) The gravity, scope, or repetition of
the act or failure to act that constitutes
good cause for the removal, suspension,
or debarment;

(ii) The adequacy of, and adherence
to, applicable policies, practices, or
procedures for the accounting firm’s
conduct of its business and the
performance of audit services;

(iii) The selection, training,
supervision, and conduct of members or
employees of the accounting firm
involved in the performance of audit
services;

(iv) The extent to which managing
partners or senior officers of the
accounting firm have participated,
directly, or indirectly through oversight
or review, in the act or failure to act;
and

(v) The extent to which the
accounting firm has, since the
occurrence of the act or failure to act,
implemented corrective internal
controls to prevent its recurrence.

(3) Limited scope orders. An order of
removal, suspension (including an
immediate suspension), or debarment
may, at the discretion of the Board of
Directors, be made applicable to a
limited number of insured depository
institutions for which the FDIC is the
appropriate Federal banking agency.

(4) Remedies not exclusive. The
remedies provided in this subpart are in
addition to any other remedies the FDIC
may have under any other applicable
provision of law, rule, or regulation.

(b) Proceedings to remove, suspend or
debar. (1) Initiation of formal removal,
suspension, or debarment proceedings.
The Board of Directors may initiate a
proceeding to remove, suspend, or debar
an accountant or accounting firm from
performing audit services by issuing a
written notice of intention to take such
action that names the individual or firm
as a respondent and describes the nature
of the conduct that constitutes good
cause for such action.

(2) Hearings under paragraph (b) of
this section. An accountant or firm
named as a respondent in the notice
issued under paragraph (b)(1) of this
section may request a hearing on the
allegations contained in the notice.
Hearings conducted under this
paragraph shall be conducted in the
same manner as other hearings under
the Uniform Rules of Practice and
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Procedure (12 CFR part 308, subpart A)
(Uniform Rules).

(c) Immediate suspension from
performing audit services.

(1) In general. If the Board of Directors
serves a written notice of intention to
remove, suspend, or debar an
accountant or accounting firm from
performing audit services, the Board of
Directors may, with due regard for the
public interest and without a
preliminary hearing, immediately
suspend such accountant or firm from
performing audit services for insured
depository institutions for which the
FDIC is the appropriate Federal banking
agency if the Board of Directors:

(i) Has a reasonable basis to believe
that the accountant or accounting firm
has engaged in conduct (specified in the
notice served upon the accountant or
accounting firm under paragraph (b)(1)
of this section) that would constitute
grounds for removal, suspension, or
debarment under paragraph (a) of this
section;

(ii) Determines that immediate
suspension is necessary to avoid
immediate harm to an insured
depository institution or its depositors
or to the depository system as a whole;
and

(iii) Serves such respondent with
written notice of the immediate
suspension.

(2) Procedures. An immediate
suspension notice issued under this
paragraph will become effective upon
service. Such suspension will remain in
effect until the date the Board of
Directors dismisses the charges
contained in the notice of intention, or
the effective date of a final order of
removal, suspension, or debarment
issued by the Board of Directors to the
respondent.

(3) Petition to stay. Any accountant or
accounting firm immediately suspended
from performing audit services in
accordance with paragraph (c)(1) of this
section may, within 10 calendar days
after service of the notice of immediate
suspension, file a petition with the
Executive Secretary for a stay of such
immediate suspension. If no petition is
filed within 10 calendar days, the
immediate suspension shall remain in
effect.

(4) Hearing on petition. Upon receipt
of a stay petition, the Executive
Secretary will designate a presiding
officer who will fix a place and time
(not more than 10 calendar days after
receipt of the petition, unless extended
at the request of petitioner) at which the
immediately suspended party may
appear, personally or through counsel,
to submit written materials and oral
argument. Any FDIC employee engaged

in investigative or prosecuting functions
for the FDIC in a case may not, in that
or a factually related case, serve as a
presiding officer or participate or advise
in the decision of the presiding officer
or of the FDIC, except as witness or
counsel in the proceeding. In the sole
discretion of the presiding officer, upon
a specific showing of compelling need,
oral testimony of witnesses also may be
presented. Enforcement counsel may
represent the agency at the hearing. In
hearings held pursuant to this paragraph
there shall be no discovery, and the
provisions of §§ 308.6 through 308.12,
§308.16, and §308.21 of the Uniform
Rules will apply.

(5) Decision on petition. Within 30
calendar days after the hearing, the
presiding officer will issue a decision.
The presiding officer will grant a stay
upon a demonstration that a substantial
likelihood exists of the respondent’s
success on the issues raised by the
notice of intention and that, absent such
relief, the respondent will suffer
immediate and irreparable injury, loss,
or damage. In the absence of such a
demonstration, the presiding officer will
notify the parties that the immediate
suspension will be continued pending
the completion of the administrative
proceedings pursuant to the notice of
intention. The presiding officer will
serve a copy of the decision on, and
simultaneously certify the record to, the
Executive Secretary.

(6) Review of presiding officer’s
decision. The parties may seek review of
the presiding officer’s decision by filing
a petition for review with the Executive
Secretary within 10 calendar days after
service of the decision. Replies must be
filed within 10 calendar days after the
petition filing date. Upon receipt of a
petition for review and any reply, the
Executive Secretary will promptly
certify the entire record to the Board of
Directors. Within 60 calendar days of
the Executive Secretary’s certification,
the Board of Directors will issue an
order notifying the affected party
whether or not the immediate
suspension should be continued or
reinstated. The order will state the basis
of the Board’s decision.

§308.603 Automatic removal, suspension,
and debarment.

(a) An independent public accountant
or accounting firm may not perform
audit services for insured depository
institutions for which the FDIC is the
appropriate Federal banking agency if
the accountant or firm:

(1) Is subject to a final order of
removal, suspension, or debarment
(other than a limited scope order) issued
by the Board of Governors of the Federal

Reserve System, the Office of the
Comptroller of the Currency, or the
Office of Thrift Supervision under
section 36 of the FDIA;

(2) Is subject to a temporary
suspension or permanent revocation of
registration or a temporary or permanent
suspension or bar from further
association with any registered public
accounting firm issued by the Public
Company Accounting Oversight Board
or the Securities and Exchange
Commission under sections 105(c)(4)(A)
or (B) of the Sarbanes-Oxley Act (15
U.S.C. 7215(c)(4)(A) or (B)); or

(3) Is subject to an order of suspension
or denial of the privilege of appearing or
practicing before the Securities and
Exchange Commission.

(b) Upon written request, the FDIC,
for good cause shown, may grant written
permission to such accountant or firm to
perform audit services for insured
depository institutions for which the
FDIC is the appropriate Federal banking
agency. The written request must
comply with the requirements of § 303.3
of this chapter.

§308.604 Notice of removal, suspension,
or debarment.

(a) Notice to the public. Upon the
issuance of a final order for removal,
suspension, or debarment of an
independent public accountant or
accounting firm from providing audit
services, the FDIC will make the order
publicly available and provide notice of
the order to the other Federal banking
agencies.

(b) Notice to the FDIC by accountants
and firms. An accountant or accounting
firm that provides audit services to any
insured depository institution for which
the FDIC is the appropriate Federal
banking agency must provide the FDIC
with written notice of:

(1) any currently effective order or
other action described in
§§308.602(a)(1)(vi) through (a)(1)(vii) or
§§ 308.603(a)(2) through (a)(3); and

(2) any currently effective action by
the Public Company Accounting
Oversight Board under sections
105(c)(4)(C) or (G) of the Sarbanes-Oxley
Act (15 U.S.C. 7215(c)(4)(C) or (G)).

(c) Timing of notice. Written notice
required by this paragraph shall be
given no later than 15 calendar days
following the effective date of an order
or action, or 15 calendar days before an
accountant or accounting firm accepts
an engagement to provide audit
services, whichever date is earlier.

§308.605 Application for reinstatement.
(a) Form of petition. Unless otherwise

ordered by the Board of Directors, an

application for reinstatement by an
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independent public accountant, an
accounting firm, or an office of a firm
that was removed, suspended, or
debarred under § 308.602 may be made
in writing at any time. The application
must comply with the requirements of
§ 303.3 of this chapter.

(b) Procedure. An applicant for
reinstatement under this section may, in
the sole discretion of the Board of
Directors, be afforded a hearing. In
reinstatement proceedings, the person
seeking reinstatement shall bear the
burden of going forward with an
application and proving the grounds
asserted in support of the application,
and the Board of Directors may, in its
sole discretion, direct that any
reinstatement proceeding be limited to
written submissions. The removal,
suspension, or debarment shall continue
until the Board of Directors, for good
cause shown, has reinstated the
applicant or until the suspension period
has expired. The filing of an application
for reinstatement will not stay the
effectiveness of the removal,
suspension, or debarment of an
accountant or firm.

By order of the Board of Directors of the
Federal Deposit Insurance Corporation.
Dated: August 4, 2003.
Valerie J. Best,
Assistant Executive Secretary.

OFFICE OF THRIFT SUPERVISION
12 CFR Chapter V

Authority and Issuance

PART 513—PRACTICE BEFORE THE
OFFICE

= For the reasons set out in the joint
preamble, part 513 of chapter V of title
12 of the Code of Federal Regulations is
amended as follows:

» 1. The authority citation for part 513 is
revised to read as follows:

Authority: 12 U.S.C. 1462a, 1463, 1464,
1467a, 1813, 1831m, and 15 U.S.C. 78.

m 2. Add §513.8 toread as follows:

§513.8 Removal, suspension, or
debarment of independent public

accountants and accounting firms
performing audit services.

(a) Scope. This subpart, which
implements section 36(g)(4) of the
Federal Deposit Insurance Act (FDIA)
(12 U.S.C. 1831m(g)(4)), provides rules
and procedures for the removal,
suspension, or debarment of
independent public accountants and
their accounting firms from performing
independent audit and attestation
services required by section 36 of the
FDIA (12 U.S.C. 1831m) for insured

savings associations and savings and
loan holding companies.

(b) Definitions. As used in this
section, the following terms have the
meaning given below unless the context
requires otherwise:

(1) Accounting firm. The term
accounting firm means a corporation,
proprietorship, partnership, or other
business firm providing audit services.

(2) Audit services. The term audit
services means any service required to
be performed by an independent public
accountant by section 36 of the FDIA
Act and 12 CFR part 363, including
attestation services. Audit services
include any service performed with
respect to a savings and loan holding
company of a savings association that is
used to satisfy requirements imposed by
section 36 or part 363 on that savings
association.

(3) Independent public accountant.
The term independent public
accountant means any individual who
performs or participates in providing
audit services.

(c) Removal, suspension, or
debarment of independent public
accountants. The Office may remove,
suspend, or debar an independent
public accountant from performing
audit services for savings associations
that are subject to section 36 of the FDIA
if, after service of a notice of intention
and opportunity for hearing in the
matter, the Office finds that the
independent public accountant:

(1) Lacks the requisite qualifications
to perform audit services;

(2) Has knowingly or recklessly
engaged in conduct that results in a
violation of applicable professional
standards, including those standards
and conflicts of interest provisions
applicable to independent public
accountants through the Sarbanes-Oxley
Act of 2002, Pub. L. 107204, 116 Stat.
745 (2002) (Sarbanes-Oxley Act), and
developed by the Public Company
Accounting Oversight Board and the
Securities and Exchange Commission;

(3) Has engaged in negligent conduct
in the form of: (i) A single instance of
highly unreasonable conduct that
results in a violation of applicable
professional standards in circumstances
in which an independent public
accountant knows, or should know, that
heightened scrutiny is warranted; or

(i1) Repeated instances of
unreasonable conduct, each resulting in
a violation of applicable professional
standards, that indicate a lack of
competence to perform audit services;

(4) Has knowingly or recklessly given
false or misleading information or
knowingly or recklessly participated in
any way in the giving of false or

misleading information to the Office or
any officer or employee of the Office;

(5) Has engaged in, or aided and
abetted, a material and knowing or
reckless violation of any provision of
the Federal banking or securities laws or
the rules and regulations thereunder, or
any other law;

(6) Has been removed, suspended, or
debarred from practice before any
federal or state agency regulating the
banking, insurance, or securities
industries, other than by action listed in
paragraph (j) of this section, on grounds
relevant to the provision of audit
services; or

(7) Is suspended or debarred for cause
from practice as an accountant by any
duly constituted licensing authority of
any state, possession, commonwealth,
or the District of Columbia.

(d) Removal, suspension or
debarment of an accounting firm. If the
Office determines that there is good
cause for the removal, suspension, or
debarment of a member or employee of
an accounting firm under paragraph (c)
of this section, the Office also may
remove, suspend, or debar such firm or
one or more offices of such firm. In
considering whether to remove,
suspend, or debar an accounting firm or
office thereof, and the term of any
sanction against an accounting firm
under this section, the Office may
consider, for example:

(1) The gravity, scope, or repetition of
the act or failure to act that constitutes
good cause for the removal, suspension,
or debarment;

(2) The adequacy of, and adherence
to, applicable policies, practices, or
procedures for the accounting firm’s
conduct of its business and the
performance of audit services;

(3) The selection, training,
supervision, and conduct of members or
employees of the accounting firm
involved in the performance of audit
services;

(4) The extent to which managing
partners or senior officers of the
accounting firm have participated,
directly or indirectly through oversight
or review, in the act or failure to act;
and

(5) The extent to which the
accounting firm has, since the
occurrence of the act or failure to act,
implemented corrective internal
controls to prevent its recurrence.

(e) Remedies. The remedies provided
in this section are in addition to any
other remedies the Office may have
under any other applicable provisions of
law, rule, or regulation.

(f) Proceedings to remove, suspend, or
debar. (1) The Office may initiate a
proceeding to remove, suspend, or debar
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an independent public accountant or
accounting firm from performing audit
services by issuing a written notice of
intention to take such action that names
the individual or firm as a respondent
and describes the nature of the conduct
that constitutes good cause for such
action.

(2) An independent public accountant
or accounting firm named as a
respondent in the notice issued under
paragraph (f)(1) of this section may
request a hearing on the allegations in
the notice. Hearings conducted under
this paragraph shall be conducted in the
same manner as other hearings under
the Uniform Rules of Practice and
Procedure (12 CFR part 509).

(g) Immediate suspension from
performing audit services. (1) If the
Office serves written notice of intention
to remove, suspend, or debar an
independent public accountant or
accounting firm from performing audit
services, the Office may, with due
regard for the public interest and
without preliminary hearing,
immediately suspend an independent
public accountant or accounting firm
from performing audit services for
savings associations, if the Office:

(i) Has a reasonable basis to believe
that the independent public accountant
or accounting firm engaged in conduct
(specified in the notice served upon the
independent public accountant or
accounting firm under paragraph (f) of
this section) that would constitute
grounds for removal, suspension, or
debarment under paragraph (c) or (d) of
this section;

(ii) Determines that immediate
suspension is necessary to avoid
immediate harm to an insured
depository institution or its depositors
or to the depository system as a whole;
and

(iii) Serves such independent public
accountant or accounting firm with
written notice of the immediate
suspension.

(2) An immediate suspension notice
issued under this paragraph will
become effective upon service. Such
suspension will remain in effect until
the date the Office dismisses the charges
contained in the notice of intention, or
the effective date of a final order of
removal, suspension, or debarment
issued by the Office to the independent
public accountant or accounting firm.

(h) Petition to stay. (1) Any
independent public accountant or
accounting firm immediately suspended
from performing audit services in
accordance with paragraph (g) of this
section may, within 10 calendar days
after service of the notice of immediate
suspension, file a petition with the

Office for a stay of such suspension. If
no petition is filed within 10 calendar
days, the immediate suspension shall

remain in effect.

(2) Upon receipt of a stay petition, the
Office will designate a presiding officer
who shall fix a place and time (not more
than 10 calendar days after receipt of
such petition, unless extended at the
request of the petitioner), at which the
immediately suspended party may
appear, personally or through counsel,
to submit written materials and oral
argument. Any OTS employee engaged
in investigative or prosecuting functions
for the OTS in a case may not, in that
or a factually related case, serve as a
presiding officer or participate or advise
in the decision of the presiding officer
or of the OTS, except as witness or
counsel in the proceeding. In the sole
discretion of the presiding officer, upon
a specific showing of compelling need,
oral testimony of witnesses may also be
presented. In hearings held pursuant to
this paragraph, there will be no
discovery and the provisions of §§509.6
through 509.12, 509.16, and 509.21 of
the Uniform Rules will apply.

(3) Within 30 calendar days after the
hearing, the presiding officer shall issue
a decision. The presiding officer will
grant a stay upon a demonstration that
a substantial likelihood exists of the
respondent’s success on the issues
raised by the notice of intention and
that, absent such relief, the respondent
will suffer immediate and irreparable
injury, loss, or damage. In the absence
of such a demonstration, the presiding
officer will notify the parties that the
immediate suspension will be
continued pending the completion of
the administrative proceedings pursuant
to the notice.

(4) The parties may seek review of the
presiding officer’s decision by filing a
petition for review with the presiding
officer within 10 calendar days after
service of the decision. Replies must be
filed within 10 calendar days after the
petition filing date. Upon receipt of a
petition for review and any reply, the
presiding officer must promptly certify
the entire record to the Director. Within
60 calendar days of the presiding
officer’s certification, the Director shall
issue an order notifying the affected
party whether or not the immediate
suspension should be continued or
reinstated. The order shall state the
basis of the Director’s decision.

(i) Scope of any order of removal,
suspension, or debarment. (1) Except as
provided in paragraph (i)(2), any
independent public accountant or
accounting firm that has been removed,
suspended (including an immediate
suspension), or debarred from

performing audit services by the Office
may not, while such order is in effect,
perform audit services for any savings
association.

(2) An order of removal, suspension
(including an immediate suspension), or
debarment may, at the discretion of the
Office, be made applicable to a limited
number of savings associations or
savings and loan holding companies
(limited scope order).

(j) Automatic removal, suspension,
and debarment. (1) An independent
public accountant or accounting firm
may not perform audit services for a
savings association if the independent
public accountant or accounting firm:

(i) Is subject to a final order of
removal, suspension, or debarment
(other than a limited scope order) issued
by the Board of Governors of the Federal
Reserve System, the Federal Deposit
Insurance Corporation, or the Office of
the Comptroller of the Currency under
section 36 of the FDIA;

(ii) Is subject to a temporary
suspension or permanent revocation of
registration or a temporary or permanent
suspension or bar from further
association with any registered public
accounting firm issued by the Public
Company Accounting Oversight Board
or the Securities and Exchange
Commission under sections 105(c)(4)(A)
or (B) of the Sarbanes-Oxley Act (15
U.S.C. 7215(c)(4)(A) or (B)); or

(iii) Is subject to an order of
suspension or denial of the privilege of
appearing or practicing before the
Securities and Exchange Commission.

(2) Upon written request, the Office,
for good cause shown, may grant written
permission to an independent public
accountant or accounting firm to
perform audit services for savings
associations. The request must contain a
concise statement of action requested.
The Office may require the applicant to
submit additional information.

(k) Notice of removal, suspension, or
debarment. (1) Upon issuance of a final
order for removal, suspension, or
debarment of an independent public
accountant or accounting firm from
providing audit services, the Office shall
make the order publicly available and
provide notice of the order to the other
Federal banking agencies.

(2) An independent public accountant
or accounting firm that provides audit
services to a savings association must
provide the Office with written notice
of:

(i) Any currently effective order or
other action described in paragraphs
(c)(6) through (c)(7) or paragraphs
(j)(1)(ii) through (j)(1)(iii) of this section;
and
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(ii) Any currently effective action by
the Public Company Accounting
Oversight Board under sections
105(c)(4)(C) or (G) of the Sarbanes-Oxley
Act (15 U.S.C. 7215(c)(4)(C) or (G)).

(3) Written notice required by this
paragraph shall be given no later than
15 calendar days following the effective
date of an order or action or 15 calendar
days before an independent public
accountant or accounting firm accepts
an engagement to provide audit
services, whichever date is earlier.

(1) Application for reinstatement. (1)
Unless otherwise ordered by the Office,
an independent public accountant,
accounting firm, or office of a firm that
was removed, suspended or debarred
under this section may apply for
reinstatement in writing at any time.
The request shall contain a concise
statement of action requested. The
Office may require the applicant to
submit additional information.

(2) An applicant for reinstatement
under paragraph (1)(1) of this section
may, in the Office’s sole discretion, be
afforded a hearing. The independent
public accountant or accounting firm
shall bear the burden of going forward
with an application and the burden of
proving the grounds supporting the
application. The Office may, in its sole
discretion, direct that any reinstatement
proceeding be limited to written
submissions. The removal, suspension,
or debarment shall continue until the
Office, for good cause shown, has
reinstated the applicant or until, in the
case of a suspension, the suspension
period has expired. The filing of a
petition for reinstatement shall not stay
the effectiveness of the removal,
suspension, or debarment of an
independent public accountant or
accounting firm.

Dated: August 5, 2003.

By the Office of Thrift Supervision.
James Gilleran,
Director.
[FR Doc. 03-20565 Filed 8—12—03; 8:45 am]

BILLING CODE 4810-33-P; 6210-01-P; 6714-01-P;
6720-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-142—-AD; Amendment
39-13272; AD 2003-16-19]

RIN 2120-AA64

Airworthiness Directives; Learjet
Model 45 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all Learjet Model 45
airplanes. This action requires
replacement of the horizontal stabilizer
actuator assembly (HSAA) with a new
HSAA. This action is necessary to
prevent structural failure of the HSAA,
which could result in possible loss of
control of the airplane. This action is
intended to address the identified
unsafe condition.

DATES: Effective August 13, 2003.

Comments for inclusion in the Rules
Docket must be received on or before
October 14, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—-NM—
142—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—NM-142—AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

Information pertaining to this
amendment may be examined at the
FAA, Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas.
FOR FURTHER INFORMATION CONTACT: Greg
Davied, Aerospace Engineer, Airframe
and Propulsion Branch, ACE-118W,
FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100,

Mid-Continent Airport, Wichita, Kansas
67209; telephone (316) 946—4128; fax
(316) 946—4107.

SUPPLEMENTARY INFORMATION:

Background

On April 11, 2003, the FAA issued
AD 2003-06-51, amendment 39-13121
(68 FR 19328, April 21, 2003),
applicable to certain Learjet Model 45
airplanes, to require an inspection to
determine the part number (P/N) of the
horizontal stabilizer actuator assembly
(A66) (HSAA), and replacement of any
suspect HSAA (A66) having P/N
6627401000—001 or SA9200F with a
new or serviceable HSAA (A66) having
P/N 6627401000-005. That action was
prompted by a report of severe vibration
followed by a rapid nose down pitch
change on a Learjet Model 45 airplane.
The cause of the incident is attributed
to brittle fracture material properties of
certain components of the HSAA. The
requirements of that AD are intended to
prevent structural failure of the HSAA,
which could result in possible loss of
control of the airplane.

FAA’s Determination Since Issuance of
AD 2003-06-51

Since issuance of AD 2003-06-51, we
have determined that the MPC Products
Corporation acme screw having P/N
2A94568008 and nut having P/N
2A94567005 within the new HSAA
having P/N 6627401000-005 installed
per that AD are physically similar (not
identical) to and have the same material
as the suspect assembly having P/N
6627401000—001. Although the HSAA
having P/N-005 is an improvement over
the P/N-001, it was not manufactured
per the type design data. A brittle
fracture could occur on the acme screw
and nut within the assembly having P/
N-005, similar to that on the assembly
having P/N-001. During our
investigation of this problem, we
determined that the configuration and
quality controls over the production of
these parts were so deficient that we do
not have confidence that the airplane
can be operated safely for any period of
time. Therefore, this AD allows
operation only for the purpose of
positioning the airplane where the
replacement required by this AD can be
accomplished. The airplane
manufacturer is currently substantiating
the design data for the new replacement
part. We anticipate that the new part
will be available in the near future.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same



Federal Register/Vol. 68, No. 156/ Wednesday, August 13, 2003 /Rules and Regulations

48275

type design registered in the United
States, this AD requires replacement of
the HSAA with a new HSAA. The effect
of this AD is that operation is prohibited
after the effective date of this AD, except
to position the airplane as described
previously, until the required
replacement can be accomplished.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Changes to 14 CFR Part 39/Effect on the
AD

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs our AD
system. The regulation now includes
material that relates to altered products,
special flight permits, and alternative
methods of compliance (AMOCs).
Because we have now included this
material in part 39, only the office
authorized to approve AMOCs is
identified in each individual AD.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a

request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the AD is being requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 2003—-NM-142—-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action”” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

» Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration

amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2003-16-19 Learjet: Amendment 39-13272.
Docket 2003—-NM-142—-AD.

Applicability: All Model 45 airplanes,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent structural failure of the
horizontal stabilizer actuator assembly
(HSAA), which could result in possible loss
of control of the airplane, accomplish the
following:

Replacement

(a) Except as provided by paragraph (b) of
this AD, before further flight after the
effective date of this AD, replace the HSAA
having part number (P/N) 6627401000005
with a new HSAA, per a method approved
by the Manager, Wichita Aircraft
Certification Office (ACO), FAA.

Flight Limits

(b) Non-revenue flights are permitted
within 3 days after the effective date of this
AD only for the purpose of positioning the
airplane to a location where the replacement
required by paragraph (a) of this AD can be
accomplished.

Parts Installation

(c) As of the effective date of this AD, no
person may install an HSAA, P/N
6627401000-005, on any airplane.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, Wichita Aircraft Certification Office
(ACO), FAA, is authorized to approve
alternative methods of compliance for this
AD.

Effective Date

(e) This amendment becomes effective
August 13, 2003.

Issued in Renton, Washington, on August
8, 2003.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—20699 Filed 8-12—-03; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30382 ; Amdt. No. 3070]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective August 13,
2003. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 13,
2003.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

4. The Office of the Federal Register,
800 North Capitol Street, NW., Suite
700, Washington, DG

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.

Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on August 1,
2003.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me, part 97 of the Federal
Aviation Regulations (14 CFR part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:
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PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

» 1. The authority citation for part 97
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40106,

40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

» By amending: § 97.23 VOR, VOR/DME,
VOR or TACAN, and VOR/DME or
TACAN; §97.25 LOC, LOC/DME, LDA,

LDA/DME, SDF, SDF/DME; § 97.27
NDB, NDB/DME; § 97.29 ILS, ILS/DME,
ISMLS, MLS/DME, MLS/RNAYV; § 97.31
RADAR SIAPs; §97.33 RNAV SIAPs;
and § 97.35 COPTER SIAPs, Identified as
follows:

* * * Effective Upon Publication

FDC Date State City Airport FDC No. Subject
07/16/03 ...... TX WaCOo ..o TSTC WaCO ..ccvvviveiiiiiiieeceiee e 3/6036 | NDB Rwy 35R, Amdt 10A
07/16/03 ...... CT Windsor Locks .... Bradley Intl .... 3/6058 | RNAV (GPS) Z Rwy 6, Orig
07/16/03 ...... CT Windsor Locks ................. Bradley Intl ..o 3/6059 | RNAV (GPS) Rwy 24, Orig
07/16/03 ...... CT Windsor Locks ................. Bradley Intl ........ccccooiieiiiiiiiiieeeee 3/6060 | RNAV (GPS) Rwy 33 Orig
07/16/03 ...... RI Providence ..........ccceeeuee. Theodore Francis Green State ... 3/6061 | RNAV (GPS) Z Rwy 5, Orig
07/16/03 ...... RI Providence ..........ccccooueee. Theodore Francis Green State 3/6062 | RNAV (GPS) Rwy 34, Orig
07/16/03 ...... RI Providence ..........ccceeeuee. Theodore Francis Green State ............ 3/6063 | RNAV (GPS) Rwy 23, Orig
07/16/03 ...... TX Killeen ......ccoooeeeniieeninen. Killeen Muni ......ccccoeieiniiinnice e 3/6076 | ILS Rwy 1, Amdt 2A
07/17/03 ...... AR COMiNg ....ooocvvenveeirienieeene Corning MUNi ...cceevieniciiici e 3/6174 | GPS Rwy 18, Orig
07/17/03 ...... AR COrNiNg .oocevveeiieeeiieeeeee Corning MUNi ....cocvvveiiiieeiee e 3/6176 | GPS Rwy 36, Orig
07/21/03 ...... PA Bradford .......ccccccoviiiiiennnn. Bradford Regional ..........ccccccervviiiienne. 3/6263 | RNAV (GPS) Rwy 32, Orig
07/21/03 ...... PA Bradford ........c.ccoocieeininnnn. Bradford Regional ..........cccccooeieeniinenne 3/6264 | RNAV (GPS) Z Rwy 14, Orig
07/22/03 ...... Cco Rifle i Garfield County Regional ...........cc.c.c.... 3/6358 | LOC/DME-A, Amdt 6
07/22/03 ...... CcoO Rifle ..o, Garfield County Regional ..................... 3/6359 | ILS Rwy 26, Orig
07/22/03 ...... Cco Eagle ......ccocvviiniiiiien. Eagle County Regional ...........c.ccccocu.e. 3/6360 | LOC-B, Amdt 1A
07/23/03 ...... ID BOISE ..o Boise Air Terminal (Gowen Field) ....... 3/6434 | RNAV (GPS) Rwy 10R, Orig
07/24/03 ...... CO Denver .....ccccoeveniiiinennne. Denver Intl ..o 3/6489 | ILS Rwy 35R (CAT LILIII), Amdt

1A
07/24/03 ...... CO Denver .....ccccoeveniiiinennne. Denver Intl ..o 3/6490 | ILS Rwy 35L (CAT LIL1I), Amdt
3A
07/24/03 ...... CO Denver .....ccccoeveniiiinennne. Denver Intl ..o 3/6491 | ILS Rwy 34R (CAT LILIII), Amdt
1A
07/24/03 ...... TX Brenham ........ccccocveieennn. Brenham Muni .........ccccevoiiiiiiciien, 3/6517 | RNAV (GPS) Rwy 16, Orig
07/28/03 ...... PA Philadelphia ..................... Philadelphia Intl ..........ccoooieiiiiinieee 3/6470 | NDB Rwy 27L, Amdt 5A
07/28/03 ...... MS Meridian .......ccccoovviriniennne. Key Field ... 3/6471 | ILS Rwy 1, Amdt 23
07/28/03 ...... AR De Queen .......cccoccveeenunen. J. Lynn Helms Sevier County .............. 3/6694 | GPS Rwy 8, Orig—A
07/28/03 ...... TX Brenham ........ccccocveieennn. Brenham Muni .........ccccevoiiiiiiciien, 3/6708 | RNAV (GPS) Rwy 34, Orig
07/28/03 ...... AR Carlisle .....ccccoooveeiiiies Carlisle Muni .......ccccooveieniieeiieeee, 3/6717 | VOR/DME Rwy 9, Amdt 2A
07/30/03 ...... Cco Alamosa .......cccoceeriiinnene San Luis Valley Regional—Bergman 3/6695 | ILS Rwy 2, Orig
Field.

[FR Doc. 03-20395 Filed 8-12-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30381; Amdt. No. 3069 ]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of

new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective August 13,
2003. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 13,
2003.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The Flight Inspection Area Office
which originated the SIAP; or,

4. The Office of Federal Register, 800
North Capitol Street, NW., Suite 700,
Washington, DC.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
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25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,

I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on August 1,
2003.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

» Accordingly, pursuant to the authority
delegated to me, part 97 of the Federal
Aviation Regulations (14 CFR part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

» 1. The Authority citation for Part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

= By amending: § 97.23 VOR, VOR/DME,
VOR or TACAN, and VOR/DME or
TACAN; §97.25 LOC, LOC/DME, LDA,
LDA/DME, SDF, SDF/DME; § 97.27
NDB, NDB/DME; § 97.29 ILS, ILS/DME,
ISMLS, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
identified as follows:

* * * Effective September 4, 2003

Meeker, CO, Meeker, VOR/DME RNAV OR
GPS RWY 3, Orig, CANCELLED

Meeker, CO, Meeker, VOR-A, Amdt 1

Meeker, CO, Meeker, RNAV (GPS)-B, Orig

Meeker, CO, Meeker, RNAV (GPS) RWY 3,
Orig

Presque Isle, ME, Northern Maine Regional
Airport at Presque Isle, RNAV (GPS) RWY
28, Orig

Westhampton Beach, NY, Francis S.
Gabreski, RNAV (GPS) RWY 6, Orig

Westhampton Beach, NY, Francis S.
Gabreski, RNAV (GPS) RWY 24, Orig

Westhampton Beach, NY, Francis S.
Gabreski, NDB RWY 24, Amdt 3D

Oklahoma City, OK, Will Rogers World,
RNAYV (GPS) RWY 17R, Amdt 1

Oklahoma City, OK, Will Rogers World,
RNAYV (GPS) RWY 35L, Amdt 1

Oshkosh, WI, Wittman Regional, RNAV
(GPS) RWY 36, Amdt 1

* * * Effective October 2, 2003

Old Town, ME, Dewitt Field Old Town
Muni, RADAR-1, Amdt 2, CANCELLED

Granbury, TX, Granbury Muni, VOR/DME
RWY 14, Amdt 1

* * * Effective October 30, 2003

Willimantic, CT, Windham, VOR-A, Amdt 9

Willimantic, CT, Windham, RNAV (GPS)
RWY 9, Orig

Willimantic, CT, Windham, RNAV (GPS)
RWY 27, Orig

Willimantic, CT, Windham, GPS RWY 9,
Orig, CANCELLED

Charlotte, NC, Charlotte/Douglas Intl, VOR/
DME RWY 23, Amdt 1, CANCELLED

Charlotte, NC, Charlotte/Douglas Intl, VOR/
DME RWY 18L, Amdt 6A, CANCELLED

Charlotte, NC, Charlotte/Douglas Intl, NDB
RWY 23, Amdt 7, CANCELLED

Corvallis, OR, Corvallis Muni, VOR-A, Amdt
10

Van Horn, TX, Culberson County, NDB RWY
21, Amdt 2

Van Horn, TX, Culberson County, RNAV
(GPS) RWY 21, Orig

Rock Springs, WY, Rock Springs-Sweetwater
County, VOR-B, Amdt 4A

Rock Springs, WY, Rock Springs-Sweetwater
County, NDB-C, Amdt 2A

Rock Springs, WY, Rock Springs-Sweetwater
County, ILS OR LOC/DME RWY 27, Orig

Rock Springs, WY, Rock Springs-Sweetwater
County, ILS/DME RWY 27, Amdt 5A,
CANCELLED

Rock Springs, WY, Rock Springs-Sweetwater
County, GPS RWY 27, Orig, CANCELLED

Rock Springs, WY, Rock Springs-Sweetwater
County, RNAV (GPS) Z RWY 27, Orig

Rock Springs, WY, Rock Springs-Sweetwater
County, RNAV (GPS) Y RWY 27, Orig

= The FAA published an Amendment in
Docket No. 30378, Amdt No. 3067 to Part
97 of the Federal Aviation Regulations
(Vol 68 FR No. 144, Page 44205; dated
July 28, 2003) under Section 97.33
effective 04 September 2003, which is
hereby amended as follows:

Change the Following Eff Date to 30 October
2003 for the Following Procedures

Rock Springs, WY, Rock Springs-Sweetwater
County, VOR-B, Amdt 4A
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Rock Springs, WY, Rock Springs-Sweetwater
County, NDB-C, Amdt 2A

Rock Springs, WY, Rock Springs-Sweetwater
County, ILS OR LOC/DME RWY 27, Orig

Rock Springs, WY, Rock Springs-Sweetwater
County, ILS/DME RWY 27, Amdt 5A,
CANCELLED

Rock Springs, WY, Rock Springs-Sweetwater
County, GPS RWY 27, Orig, CANCELLED

Rock Springs, WY, Rock Springs-Sweetwater
County, RNAV (GPS) Z RWY 27, Orig

Rock Springs, WY, Rock Springs-Sweetwater
County, RNAV (GPS) Y RWY 27, Orig

» The FAA published an Amendment in

Docket No. 30378, Amdt No. 3067 to Part

97 of the Federal Aviation Regulations

(Vol 68, FR No. 144, Page 44204; dated

July 28, 2003) under Section 97.33

effective 04 September 2003, which is

hereby amended as follows:

Kamuela, HI, Waimea-Kohala, VOR/DME-A,
Ori

Kamugela, HI, Waimea-Kohala, VOR/DME
RWY 4, Orig

Kamuela, HI, Waimea-Kohala, RNAV (GPS)
RWY 4, Orig

Kamuela, HI, Waimea-Kohala, RNAV (GPS)
RWY 22, Orig

» The FAA published the following
procedures in Docket No. 30378; Amdt.
No. 3067 to Part 97 of the Federal
Aviation Regulations (Vol. 68, FR No.
144, Page 44204; dated Monday, July 28,
2003) under section 97.33 effective May
15, 2003 which are hereby rescinded:

Brookfield, MO, North Central Missouri
Regional, RNAV (GPS) RWY 18, Orig
Brookfield, MO, North Central Missouri
Regional, RNAV (GPS) RWY 36, Orig

[FR Doc. 03—20397 Filed 8-12-03; 8:45 am)|]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

19 CFR Part 4

[CBP Decision 03-16]

RIN 1515-AD35

Tonnage Duties—Revised Amounts

AGENCY: Customs and Border Protection,
Homeland Security.

ACTION: Final rule.

SUMMARY: This document amends the
rules dealing with vessels in foreign and
domestic trades by revising the amounts
of tonnage duties applicable to those
entering the United States from a foreign
port. These revisions are necessary to
reflect recent changes in the pertinent
statutory provisions.

EFFECTIVE DATE: August 13, 2003.

FOR FURTHER INFORMATION CONTACT: Glen
Vereb, Entry Procedures & Carriers
Branch, (202) 572—8730.

SUPPLEMENTARY INFORMATION:

Background

Customs and Border Protection (CBP)
assesses and collects tonnage duties and
light money on vessels brought into the
United States from a foreign port or
place, under the authority of 46 U.S.C.
App. 121. Tonnage duties, which are in
effect charges for the privilege of
entering, trading in, or lying in a port,
cover the expenses incurred in clearing
and improving harbors, erecting
lighthouses and keeping up lights. The
amount of tonnage duty depends on the
registry of the vessel, subject to certain
exemptions, as prescribed by law.

On November 5, 1990, the President
signed the Omnibus Budget
Reconciliation Act of 1990 (Pub. L. 101—
508), which amended 46 U.S.C App.
121 to increase the tonnage taxes
collected from vessels arriving in the
United States from foreign ports. The
amendment intended to offset the costs
incurred by Coast Guard operations. For
vessels calling on the United States from
North American ports and certain
Central American, South American and
Caribbean ports, the amount of tonnage
tax was increased to 9 cents per ton, not
to exceed in the aggregate 45 cents per
ton per annum. For vessels entering a
port of the United States from any other
foreign port or place, the amount of
tonnage tax was increased to 27 cents
per ton, not to exceed $1.35 per ton per
annum. These increases were in effect
until the end of fiscal year 2002;
thereafter the duties were to revert to
the same amount as in effect prior to the
passage of this legislation.

Congress has not enacted legislation
renewing these provisional tonnage
duty rates. In accordance with the
statute, the tonnage tax rates have
reverted to the previous rates of 2 cents
per ton (10 cents annual aggregate cap)
for vessels arriving in the United States
from the first group of ports and 6 cents
per ton (30 cents annual aggregate cap)
for vessels arriving from all other
originating ports.

Thus, CBP has determined that
current statutory provisions require CBP
to amend Part 4 of the Customs
Regulations (19 CFR 4.20) to revise the
amounts of tonnage duties applicable to
vessels entering from a foreign port or
place. Following is a summary of those
changes.

Discussion of Changes

1. Section 4.20(a) generally provides
for the payment of tonnage tax on
vessels entering from a foreign port or
place. Section 4.20(a) is revised to
reflect changes in the regular tonnage
duty applicable in such circumstances.

2. Section 4.20(b) is amended to
reflect the revised maximum assessment
amount of tonnage duty of a vessel per
tonnage year. The revised aggregate
amount for vessels arriving in the
United States from North American
ports, certain Central American, South
American and Caribbean ports is 10
cents per ton. For vessels arriving from
all other originating ports the revised
amount is 30 cents per ton.

3. Section 4.20(c) generally provides
for the payment of special tonnage tax
and light money on vessels entering
from a foreign port or place. The present
table in this section listing the vessel
tonnage and light money rates payable
under various conditions is revised to
reflect the current tonnage duty rates.

The following chart indicates the
provisional tonnage tax amount that has
expired and the currently assessed
amount.

Vessels entering U.S. from

Provisional Current
tonnage tax tonnage tax
per ton per ton

(annual cap) (annual cap)

North America, Central America, the West Indies, the Bahama Islands, the Bermuda Islands, the coast of
South America bordering on the Caribbean Sea, or the high seas adjacent to the U.S. or the above listed

foreign locations
Any other foreign port

9¢ (45¢)
27¢ ($1.35)

2¢ (10¢)
6¢ (30¢)
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Inapplicability of Public Notice and
Comment and Delayed Effect
Requirements, the Regulatory
Flexibility Act, and Executive Order
12866

Inasmuch as these amendments
merely conform the Customs
Regulations to existing law as noted
above, pursuant to 5 U.S.C. 553(b)(3)(B),
notice and public procedure thereon are
unnecessary and pursuant to 5 U.S.C.
553(d)(3), a delayed effective date is not
required. Since this document is not
subject to the notice and public
procedure requirements of 5 U.S.C. 553,
it is not subject to the provisions of the
Regulatory Flexibility Act, as amended
(5 U.S.C. 601 et seq.).

For the same reasons, the
amendments do not meet the criteria for
a “significant regulatory action” as
specified in E.O. 12866. Accordingly, a
regulatory impact analysis it is not
required thereunder.

Drafting Information

The principal author of this document
was Fernando Pena, Office of
Regulations and Rulings, Bureau of
Customs and Border Protection.
However, personnel from other Bureau
offices participated in its development.

List of Subjects in 19 CFR Part 4

Cargo vessels, Coastal zone, Coastwise
trade, Customs duties and inspection,
Entry, Fees, Fishing vessels, Freight,
Harbors, Imports, Maritime carriers,
Reporting and recordkeeping
requirements, Seamen, Vessels, and
Yachts.

Amendments to the Regulations

= For the reasons stated above, part 4 of
the Customs Regulations (19 CFR part 4)
is amended as set forth below.

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

» 1. The general authority citation for
part 4 and the specific authority citation
for § 4.20 continue to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1431, 1433, 1434, 1624; 46 U.S.C. App. 3, 91.
* * * * *

Section §4.20 also issued under 46 U.S.C.
2107(b), 8103, 14306,14502, 14511, 14512,
14513, 14701, 14702; 46 U.S.C. App. 121,
128;

* * * * *

= 2. Amend §4.20 as follows:

= a. In paragraph (a):

m i. all references to the number ““9” are
removed and, in their place, the number
“2” is added;

m ii. all references to the number “27”
are removed and, in their place, the
number “6” is added;

= iii. the reference to the number “45” is
removed and, in its place, the number
“10” is added; and,

m iv. the figure “$1.35” is removed and,
in its place, the number “30” is added.
= b. In paragraph (b):

= i. the reference to the number ““9” is
removed and, in its place, the number
“2” is added;

m ii. the reference to the number “27” is
removed and, in its place, the number
“6”’ is added; and,

= iii. the figure “$1.80” is removed and,
in its place, the figure ““40 cents” is
added.

= c. In the table under paragraph (c), in
the column headed ‘“Regular tax’”:

m i. the figure “0.09” and all the figures
reading ““.09”" are removed and, in their
place, the figure “.02” is added; and,

= ii. the figure ““0.27”" and all the figures
reading ““.27"’ are removed and, in their
place, the figure “.06” is added.

Dated: August 7, 2003.
Robert C. Bonner,

Commissioner, Customs and Border
Protection.

[FR Doc. 03—20568 Filed 8—12-03; 8:45 am]|
BILLING CODE 4820-02-P

DEPARTMENT OF THE TREASURY

31 CFR Part 50
RIN 1505-AA96
Terrorism Risk Insurance Program

AGENCY: Departmental Offices, Treasury.
ACTION: Final rule.

SUMMARY: This final rule modifies the
current regulatory definition of “direct
earned premium” in the regulations
under Title I of the Terrorism Risk
Insurance Act of 2002 (Act). The Act
established a temporary Terrorism Risk
Insurance Program (Program) under
which the Federal Government will
share the risk of insured losses from
certified acts of terrorism with
commercial property and casualty
insurers until the Program sunsets on
December 31, 2005. The Department of
the Treasury (Treasury) is responsible
for implementing the Act. This final
rule clarifies the current regulatory
definition of “‘direct earned premium”
to parallel the definition of “direct
earned premium’ in section 102(4) of
the Act.

DATES: This final rule is effective August
13, 2003.

FOR FURTHER INFORMATION CONTACT:
Mario Ugoletti, Deputy Director, Office
of Financial Institutions Policy (202)
622-2730, Martha Ellett or Cynthia
Reese, Attorney-Advisors, Office of the

Assistant General Counsel (Banking &
Finance), (202) 622—-0480, or C.
Christopher Ledoux, Senior Attorney,
Terrorism Risk Insurance Program (202)
622—6770 (not toll-free numbers).

SUPPLEMENTARY INFORMATION: On ]uly
11, 2003, Treasury published a final rule
containing definitions and other general
provisions under the Act (68 FR 41250,
July 11, 2003) (the July final rule).
Treasury is now making a clarifying
revision to the definition of “direct
earned premium” in the July final rule
to ensure that the rule parallels the
definition in section 102(4) of the Act.

Under section 102(6) of the Act, an
“insurer” calculates its “insurer
deductible” based on the insurer’s
“direct earned premium.” Except in the
case of new insurers, an “insurer
deductible” is an insurer’s direct earned
premiums over the preceding calendar
year, multiplied by a percentage
specified in the Act for that year. If a
certified act of terrorism occurs, an
insurer would only be entitled to federal
payment under the Program if the
insurer’s insured losses exceed its
insurer deductible and other required
conditions are met.

Section 102(4) of the Act defines the
term ““direct earned premium” as ‘“‘a
direct earned premium for property and
casualty insurance issued by any insurer
for insurance against losses occurring at
the locations described” in section
102(5)(A) and (B) of the Act (emphasis
added). These cross-referenced locations
appear within the definition of “insured
loss.” The locations are (1) “within the
United States,” (2) ““to an air carrier” (as
defined), (3) “to a United States flag
vessel (or a vessel based principally in
the United States, on which United
States income tax is paid and whose
insurance coverage is subject to
regulation in the United States),” and
(4) ““at the premises of any United States
mission.” Therefore, there is a
relationship between the locations
contained in the definition of “insured
loss”” and the scope of the definition of
“direct earned premium,” since both
make reference to the same specified
locations.

The July final rule was preceded by
an interim final rule that requested
public comments (68 FR 9804, February
28, 2003). No comments were received
on the interim final rule concerning the
relationship of the terms ““insured loss”
and “‘direct earned premium.” Upon
further review, Treasury notes that the
current regulatory definition of “direct
earned premium” in the July final rule
could be interpreted as inconsistent
with the statutory definition of “direct
earned premium.” This is because the
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regulatory definition “‘direct earned
premium” includes an abbreviated
reference to “insured losses’”” under the
Program. Treasury’s intent was to reflect
the statutory definition, including the
specified locations, as described above.
An unintended consequence of the
current text of the regulatory definition
of direct earned premium is that it
might be read to narrow the statutory
definition of “direct earned premium”
to refer only to direct earned premiums
for losses resulting from acts of
terrorism rather than direct earned
premiums on all commercial property
and casualty insurance covering all risks
within the specified locations.

After further review of the definition
in the July final rule, Treasury is by this
final rule revising the regulatory
definition of “direct earned premium”
in section 50.5(d) to ensure that it
parallels the definition in the Act.
Treasury is also revising the related
provisions in the definition of direct
earned premium for State licensed or
admitted insurers that report to the
NAIC and certain eligible surplus line
carrier insurers. (Although there are no
changes to some of these provisions,
paragraphs (d)(1) and (d)(3) of section
50.5(d) are being set out in their entirety
for ease of reading and understanding.)
The effect of these changes to the
current regulatory text is to clarify that
direct earned premium, as provided in
the Act, consists of direct earned
premium for all commercial property
and casualty insurance (as that term is
used in the Act and Treasury’s
regulations) issued by an insurer for
insurance against losses at the specified
locations. Consistent with the preamble
discussion in the July final rule,
premiums for retroactive insurance may
continue to be excluded by an insurer
if they are associated with losses that
occurred prior to the date of enactment
of the Act (November 26, 2002). An
insurer receiving premiums for
retroactive insurance associated with
losses that occurred prior to November
26, 2002 may continue to follow the
guidelines in section 50.5(d)(1) for the
purposes of calculating the appropriate
measure of direct earned premium.

Procedural Requirements

The Act established a Program to
provide for loss sharing payments by the
Federal Government for insured losses
resulting from certified acts of terrorism.
The Act became effective immediately
upon the date of enactment (November
26, 2002). Treasury has issued and will
be issuing additional regulations to
implement the Program. This final
regulation merely clarifies the current
regulatory definition of “direct earned

premium” to parallel the definition in
the Act. Since no one can predict if, or
when, an act of terrorism may occur,
there is a clear need for Treasury to
modify the previously issued final rule
to clarify the definition and avoid any
possible reading that it is narrower than
the definition in the Act. Moreover, the
definition in the Act is unambiguous
and the regulatory change merely
clarifies the current regulatory
definition to parallel the definition in
the Act.

For these reasons, Treasury has
determined that notice and public
procedure are unnecessary and contrary
to the public interest, pursuant to 5
U.S.C. 553(b)(B). For the same reasons,
pursuant to 5 U.S.C. 553(d)(3), Treasury
has determined that there is good cause
for this final rule to become effective
immediately upon publication.

This final rule is not a significant
regulatory action for purposes of
Executive Order 12866. Because no
notice of proposed rulemaking is
required, the provisions of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply. However, the
Act and the Program are intended to
provide benefits to the U.S. economy
and all businesses, including small
businesses, by providing a federal
reinsurance backstop to commercial
property and casualty insurance
policyholders and spreading the risk of
insured loss resulting from an act of
terrorism.

List of Subjects in 31 CFR Part 50
Terrorism risk insurance.

Authority and Issuance

» For the reasons set forth above, 31 CFR
part 50 is amended as follows:

PART 50—TERRORISM RISK
INSURANCE PROGRAM

» 1. The authority citation for part 50
continues to read as follows:

Authority: 5 U.S.C. 301; 31 U.S.C. 321;
Title I, Pub. L. 107-297, 116 Stat. 2322 (15
U.S.C. 6701 note).

» 2. Section 50.5(d) introductory text is
revised, and (d)(1) and (d)(3) are revised
to read as follows:

§50.5 Definitions.

* * * * *

(d) Direct earned premium means a
direct earned premium for all
commercial property and casualty
insurance issued by any insurer for
insurance against all losses, including
losses from an act of terrorism,
occurring at the locations described in
section 102(5)(A) and (B) of the Act.

(1) State licensed or admitted
insurers. For a State licensed or
admitted insurer that reports to the
NAIG, direct earned premium is the
premium information for commercial
property and casualty insurance
coverage reported by the insurer on
column 2 of the NAIC Exhibit of
Premiums and Losses of the NAIC
Annual Statement (commonly known as
Statutory Page 14). (See definition of
property and casualty insurance.)

(i) Premium information as reported
to the NAIC should be included in the
calculation of direct earned premiums
for purposes of the Program only to the
extent of commercial property and
casualty coverage issued by the insurer
against losses occurring at the locations
described in section 102(5)(A) and (B) of
the Act.

(ii) Premiums for personal property
and casualty insurance coverage
(coverage primarily designed to cover
personal, family or household risk
exposures, with the exception of
coverage written to insure 1 to 4 family
rental dwellings owned for the business
purpose of generating income for the
property owner), or premiums for any
other insurance coverage that does not
meet the definition of commercial
property and casualty insurance, should
be excluded in the calculation of direct
earned premiums for purposes of the
Program.

(iii) Personal property and casualty
insurance coverage that includes
incidental coverage for commercial
purposes is primarily personal coverage,
and therefore premiums may be fully
excluded by an insurer from the
calculation of direct earned premium.
For purposes of the Program,
commercial coverage is incidental if less
than 25 percent of the total direct
earned premium is attributable to
commercial coverage. Commercial
property and casualty insurance
coverage insuring against losses
occurring at locations other than the
locations described in section 102(5)(A)
and (B) of the Act, or other insurance
coverage that does not meet the
definition of commercial property and
casualty insurance, but that includes
incidental coverage for commercial
property and casualty insurance
insuring against losses occurring at such
locations, is primarily non-Program
coverage, and therefore premiums also
may be fully excluded by an insurer
from the calculation of direct earned
premium. For purposes of the Program,
commercial property and casualty
insurance coverage insuring against
losses at the locations described in
section 102(5)(A) and (B) of the Act is
incidental if less than 25 percent of the
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total direct earned premium is
attributable to such coverage. For
purposes of the Program, commercial
coverage combined with coverages that
otherwise do not meet the definition of
commercial property and casualty
insurance is incidental if less than 25
percent of the total direct earned
premium is for such coverage.

(iv) If a property and casualty
insurance policy covers both
commercial and personal risk
exposures, insurers may allocate the
premiums in accordance with the
proportion of risk between commercial
and personal components in order to
ascertain direct earned premium. If a
policy includes insurance coverage that
meets the definition of commercial
property and casualty insurance for
losses occurring at the locations
described in section 102(5)(A) and (B) of
the Act, but also includes other
coverage, insurers may allocate the
premiums in accordance with the
proportion of risk attributable to the
components, in order to ascertain direct

earned premium.
* * * * *

(3) Certain eligible surplus line carrier
insurers. An eligible surplus line carrier
insurer listed on the NAIC Quarterly
Listing of Alien Insurers must ascertain
its direct earned premium as follows:

(i) For policies that were in-force as of
November 26, 2002, or entered into
prior to January 1, 2003, direct earned
premiums are to be determined with
reference to the definition of property
and casualty insurance and the
locations described in section 102(5)(A)
and (B) of the Act by allocating the
appropriate portion of premium income
for losses for property and casualty
insurance at such locations. The same
allocation methodologies contained
within the NAIC’s ““Allocation of
Surplus Lines and Independently
Procured Insurance Premium Tax on
Multi-State Risks Model Regulation” for
allocating premium between coverage
for property and casualty insurance for
losses occurring at the locations
described in section 102(5)(A) and (B) of
the Act and all other coverage, to
ascertain the appropriate percentage of
premium income to be included in
direct earned premium, may be used.

(ii) For policies issued after January 1,
2003, premium for insurance that meets
the definition of property and casualty
insurance for losses occurring at the
locations described in section 102(5)(A)
and (B) of the Act, must be priced
separately by such eligible surplus line

carriers.
* * * * *

Dated: August 5, 2003.
Wayne A. Abernathy,
Assistant Secretary of the Treasury.
[FR Doc. 03—20644 Filed 8—12—-03; 8:45 am]
BILLING CODE 4810-25-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-03-025]
RIN 1625-AA00

Safety Zone Regulations, New Tacoma
Narrows Bridge Construction Project

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary safety zones
during the tow and moor operations of
the caissons being used for the Tacoma
Narrows Bridge construction project.
The Coast Guard is taking this action to
safeguard the public from hazards
associated with the transport and
construction of the caissons being used
to construct piers for the new bridge.
These safety hazards include, but are
not limited to, hazards to navigation,
allisions with the caissons, allisions
with the caisson mooring system, and
collisions with work vessels and barges.
Entry into these zones is prohibited
unless authorized by the Captain of the
Port, Puget Sound or his designated
representatives.

DATES: This rule is effective from
August 6, 2003 through February 6,
2004.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at the U.S. Coast
Guard Marine Safety Office Puget
Sound, 1519 Alaskan Way South,
Building 1, Seattle, Washington 98134.
Normal office hours are between 8 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: ENS
Tyana Thayer c/o Captain of the Port
Puget Sound, 1519 Alaskan Way South,
Seattle, Washington 98134, at (206)
217-6222.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) and
5 U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for not publishing
an NPRM and for making this rule

effective less than 30 days after
publication in the Federal Register.
Publishing a NPRM would be contrary
to public interest since immediate
action is necessary to ensure the safety
of vessels and persons that transit in the
vicinity of the Tacoma Narrows Bridge.
The Coast Guard did not initially intend
to issue a safety zone for this project.
However, recent events of boaters
navigating too close to the construction
zone and reports of scuba divers diving
near the caissons make a safety zone
necessary. If normal notice and
comment procedures were followed,
this rule would not become effective in
sufficient time. For this reason,
following normal rulemaking
procedures in this case would be
impracticable and contrary to the public
interest.

Background and Purpose

The Coast Guard is adopting a
temporary safety zone regulation on the
Tacoma Narrows and adjoining waters,
for the Tacoma Narrows Bridge Project.
The Coast Guard has determined it is
necessary to limit access to a 250-yard
radius around each of the two new
bridge piers. Caissons are being used to
build the new bridge piers. The new
bridge piers are located just north of the
existing Tacoma Narrows Bridge. The
dangers to persons and vessels
transiting this area include, but are not
limited to, hazards to navigation,
allisions with the caissons, allisions
with the caisson mooring system, and
collisions with work vessels and barges.
The Coast Guard, through this action,
intends to promote the safety of persons
and vessels in the area. Entry into these
zones will be prohibited unless
authorized by the Captain of the Port.
Coast Guard personnel will enforce
these safety zones. The Captain of the
Port may be assisted by other Federal,
State, or local agencies.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary. This
expectation is based on the fact that the
regulated area established by the
regulation would encompass a small
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area that should not impact commercial
or recreational traffic. The Coast Guard
does not anticipate any significant
economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. “Small
entities”” include small businesses, not-
for-profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. This
rule will affect the following entities,
some of which may be small entities:
the owners or operators of vessels
intending to transit this portion of the
Tacoma Narrows when this rule is in
effect. The zone will not have a
significant economic impact due to its
short duration and small area. Because
the impacts of this rule are expected to
be so minimal, the Coast Guard certifies
under 605(b) of the Regulatory
Flexibility Act (5 U.S.C. 601-612) that
this final rule will not have a significant
economic impact on a substantial
number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have

implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule
would not impose an unfunded
mandate.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the rights
of Native American Tribes under the
Stevens Treaties. Moreover, the Coast
Guard is committed to working with
Tribal Governments to implement local
policies to mitigate tribal concerns.
Given the flexibility of this rule to
accommodate the special needs of
mariners in the vicinity of the bridge
construction, and the Coast Guard’s
commitment to working with the Tribes,
we have determined that safety in the
vicinity of the bridge construction
project and fishing rights protection
need not be incompatible and therefore
have determined that this rule does not
have tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard’s preliminary review
indicates this rule is categorically
excluded from further environmental
documentation under figure 21,
paragraph 34(g) of Commandant
Instruction M16475.1D. The
environmental analysis and Categorical
Exclusion Determination will be
prepared and be available in the docket
for inspection and copying where
indicated under ADDRESSES. All
standard environmental measures
remain in effect.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Final Rule

= For the reasons set out in the preamble,
the Coast Guard amends 33 CFR part 165
as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

= 2. From August 6, 2003 through
February 6, 2004, a temporary
§165.T13-016 is added to read as
follows:

§165.T13-016 Safety Zone Regulations;
New Tacoma Narrows Bridge Construction
Project.

(a) Locations. The following areas are
safety zones: All waters of the Tacoma
Narrows, Puget Sound, and adjoining
waters of Washington State, within a
250 yard radius around each of the
following coordinates (which are the
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approximate center points of the two
new bridge piers): (1) 47°15'54.08"
North; 122°32'49.65" West; and (2)
47°16'15.07" North; 122°33'15.95" West
[Datum: NAD 1983].

(b) Regulations. In accordance with
the general regulations in 33 CFR Part
165, Subpart C, this Temporary Final
Rule applies to any person or vessel in
the navigable waters of the United
States. No person or vessel may enter or
remain in the above safety zones, unless
authorized by the Captain of the Port or
his designated representatives. Vessels
and persons granted authorization to
enter the safety zone shall obey all
lawful orders or directions of the
Captain of the Port or his designated
representative.

(c) Applicable dates. This section
applies from August 6, 2003 through
February 6, 2004.

Dated: August 5, 2003.
Danny Ellis,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 03-20652 Filed 8-12-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[COTP Wilmington 03-117]
RIN 1625-AA00

Safety Zone; Bogue Sound, NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is enacting
a temporary Safety Zone in the Atlantic
Intracoastal Waterway (AICW) in the
vicinity of Marine Corps Base Camp
Lejeune, NC. Naval gunfire will be
conducted crossing the AICW from
offshore in the vicinity of N-1/BT3
impact area and impacting areas in
Camp Lejeune during dates and times as
specified below. This safety zone is
needed to ensure the safety of persons
and vessels operating on the AICW in
this area during the specified periods.
Entry into this safety zone is prohibited
unless authorized by the Captain of the
Port or his/her designated
representative.

DATES: This rule is effective from 12
p-m. on August 15, 2003 to 4 p.m. on
August 20, 2003.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket COTP

Wilmington 03—-117 and are available
for inspection or copying at Coast Guard
Marine Safety Office Wilmington, 721
Medical Center Drive, Wilmington, NC
28401 between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT.
LCDR Chuck Roskam, Chief, Port
Operations, USCG Marine Safety Office
Wilmington, telephone number (910)
772-2207.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) and
5 U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for not publishing
an NPRM and for making this rule
effective less than 30 days after
publication in the Federal Register.
Publishing an NPRM and delaying the
effective date of this rule would be
contrary to the public interest since
immediate action is necessary to
minimize potential danger to the public
and required to ensure the safety or
persons and vessels operating on the
Atlantic Intracoastal Waterway (AICW)
in this area at the times specified.
Advanced notice was not received from
the originator that would have allowed
publication to occur in the Federal
Register.

Background and Purpose

Naval gunfire will be conducted
crossing the AICW and impacting areas
in Camp Lejeune from 12 p.m. to 4 p.m.
Eastern Daylight Time on August 15, 19
& 20, 2003. The safety zone is in effect
to ensure the safety of persons and
vessels operating on the AICW in this
area.

Discussion of Rule

The safety zone will cover the AICW
extending from Bogue Sound-New River
Daybeacon 58 (LLNR 39210) southeast
to Bogue Sound-New River Light 64
(LLNR 39230). This safety zone will be
in effect to ensure the safety of persons
and vessels operating on the AICW in
this area. Entry into this safety zone is
prohibited unless authorized by the
Captain of the Port or his/her designated
representative. A Coast Guard or U.S.
Navy vessel will patrol each end of the
safety zone to ensure that the public is
aware that the firing exercises are in
progress and that the firing area is clear
of traffic before firing commences.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory

Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). This rule only affects a small
portion, less than two miles, of the
AICW in North Carolina for a limited
time. The regulations have been tailored
in scope to impose the least impact on
maritime interests, yet provide the level
of safety necessary for such an event.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the AICW from 12 p.m. to
4 p.m. Eastern Daylight Time on August
15, 19 & 20, 2003. The Coast Guard
expects a minimal economic impact on
a substantial number of small entities
due to this rule because little
commercial traffic transits this area of
the AICW.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small Entities requesting
guidance or exemption from this rule
may contact LCDR Chuck Roskam,
Chief, Port Operations, USCG Marine
Safety Office Wilmington at (910) 772—
2207.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
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annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,

because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. A final “Environmental
Analysis Check List” and a final
“Categorical Exclusion Determination”
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04-6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

» 2. Add temporary section § 165.T05—
117 to read as follows:

§165.T05-117 Safety Zone: Atlantic
Intracoastal Waterway from Bogue Sound-
New River, Daybeacon 58 (LLNR 39210)
southeast to Bogue Sound—New River
Light 64 (LLNR 39230).

(a) Location. The following area is a
safety zone: the Atlantic Intracoastal
Waterway (AICW) extending from
Bogue Sound-New River Daybeacon 58
(LLNR 39210) southeast to Bogue
Sound-New River Light 64 (LLNR
39230), Nautical Chart 11541,
Intracoastal Waterway—NC—Neuse
River to Myrtle Grove Sound.

(b) Definition. Captain of the Port
means the Commanding Officer of the
Marine Safety Office Wilmington, North
Carolina, or any Coast Guard
Commissioned, Warrant, or Petty Officer
who has been authorized by the Captain
of the Port to act on his/her behalf.

(c) Enforcement periods. This section
will be effective from 12 p.m. on August
15, 2003 through 4 p.m. on August 20,
2003. This section will be enforced from
12 p.m. through 4 p.m. on August 15,
2003 and August 19 through August 20,
2003.

(d) Regulations. (1) In accordance
with the general regulations in § 165.23
of this part, entry into this safety zone
is prohibited unless authorized by the
Captain of the Port. All vessel
movement within the safety zone will
be prohibited except as specifically
authorized by the Captain of the Port.
The general requirements of § 165.23
also apply to this regulation.

(2) Red warning flags or red warning
lights will be displayed on towers
located at both ends of the safety zone
while firing exercises are in progress.
The flags or lights will be displayed by
8 a.m. each day that this section is in
effect, and will be removed at the end
of firing exercises.

(3) A Coast Guard or Navy vessel will
patrol each end of the safety zone to
ensure the public is aware that firing
exercises are in progress and that the
firing area is clear of vessel traffic before
weapons are fired.

(4) Vessels requiring entry into or
passage through any portion of the
Safety Zone must first request
authorization from the Captain of the
Port or the Coast Guard or U.S. Navy
vessel on-scene. The Captain of the Port
can be contacted at telephone number 1-
(800) 325—4965. The Coast Guard or
U.S. Navy vessel may be contacted by
radio on VHF Marine Band Radio,
channels 13 (156.65 MHz) and 16 (156.8
MHz).

(e) The Captain of the Port will notify
the public of changes in the status of
this Safety Zone by Marine Safety Radio
Broadcast on VHF Marine Band Radio,
Channel 22 (157.1 MHz).
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Dated: August 4, 2003.
Jane M. Hartley,

Captain, U.S. Coast Guard, Captain of the
Port, Wilmington, NC.

[FR Doc. 03-20653 Filed 8—-12-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Parts 1 and 2
[Docket No. 2003-T-024]
RIN 0651-AB68

Reorganization of Correspondence
and Other General Provisions

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (“‘Office”) is
amending its rules to separate the
provisions for patent matters and
trademark matters with respect to filing
correspondence, requesting copies of
documents, payment of fees, and
general information. Specifically, the
Office is amending its Rules of Practice
in Patent Cases to delete all references
to trademark matters, and amending its
Rules of Practice in Trademark Cases to
add new rules setting forth provisions
for corresponding with and paying fees
to the Office in trademark cases, and for
requesting copies of trademark
documents.

EFFECTIVE DATE: September 12, 2003.

FOR FURTHER INFORMATION CONTACT:
Mary Hannon, Office of the
Commissioner for Trademarks, by
telephone at (703) 308-8910, ext. 137;
by e-mail to mary.hannon@uspto.gov;
by facsimile transmission addressed to
her at (703) 872-9280; or by mail
marked to her attention and addressed
to Commissioner for Trademarks, 2900
Crystal Drive, Arlington, Virginia
22202-3514.

SUPPLEMENTARY INFORMATION: The Office
is amending its rules to separate the
provisions for patent and trademark
matters with respect to correspondence,
requesting copies of documents,
payment of fees, and general
information. Specifically, the Office is
(1) amending 37 CFR Part 1 to delete all
references to trademarks, and (2)
amending 37 CFR Part 2 to add new
rules setting forth provisions for
corresponding with and paying fees to
the Office in trademark cases, and for
requesting copies of trademark
documents.

Discussion of Specific Rules

The Office is amending rules 1.1, 1.4,
1.5,1.6,1.8,1.10, 1.12,1.13, 1.22, 1.26,
2.1, 2.2, 2.6, and 2.123; and adding new
rules 2.190, 2.191, 2.192, 2.193, 2.194,
2.195, 2.196, 2.197, 2.198, 2.200, 2.201,
2.206, 2.207, 2.208, and 2.209.

The Office is removing § 1.1(a)(2),
amending § 1.1(a) to delete reference to
§1.1(a)(2), amending § 1.1(a)(4) to delete
reference to trademark-related
documents, and revising the note
following § 1.1(f) to delete the reference
to “trademark cases.”

The Office is removing and reserving
§1.4(d)(1)(iii), amending § 1.4(d)(1)(ii)
to change a semicolon to a period, and
amending §§ 1.4(a)(1), (a)(2), (b) and
(d)(1) to delete references to trademark
applications, trademark registrations,
and trademark filings.

The Office is removing and reserving
§1.5(c).

The Office is removing and reserving
§§1.6(a)(4), (d)(7) and (d)(8), and
revising §§ 1.6(d), (d)(3), and (d)(4) to
delete all references to trademark
matters.

The Office is removing and reserving
§1.8(a)(2)(ii).

The Office is amending § 1.10(a) to
delete all references to trademark
correspondence.

The Office is amending § 1.12(a) to
delete all references to trademark
assignments.

The Office is amending §1.13 to
delete all references to copies of
trademark documents.

The Office is amending § 1.22 to
delete all references to trademark fees
and trademark registration files.

The Office is amending § 1.26(a) to
delete the reference to trademark filing.

The Office is removing and reserving
§ 2.1, which provides that §§1.1 to 1.26
of this chapter apply to trademark cases.

The Office is amending § 2.2 to add
definitions of “Director,” “Office,”
“TEAS,” and “Federal holiday within
the District of Columbia.”

The Office is adding a new
§ 2.6(b)(12), requiring a fee for
processing any payment refused or
charged back by a financial institution.
This is consistent with current
§1.21(m).

The Office is adding a new
§2.6(b)(13), setting forth the fee for
establishing a deposit account, and a
service charge for each month when the
balance at the end of the month is below
$1,000. This is consistent with current
§§1.21(b)(1) and (2).

The Office is amending § 2.123(f)(2) to
change a cross-reference.

The Office is adding a new § 2.190,
setting forth the addresses for trademark

correspondence. This is consistent with
current §§1.1(a)(2) and 1.1(a)(4).

The Office is adding a new § 2.191,
providing that business with the Office
must be transacted in writing, and that
no attention will be paid to any alleged
oral promise, stipulation, or
understanding. This is consistent with
current §1.2.

The Office is adding a new §2.192,
providing that business must be
conducted with decorum and courtesy.
This is consistent with current § 1.3.

The Office is adding a new §2.193,
setting forth the requirements for
correspondence and signatures in
trademark cases. This is consistent with
current §1.4.

The Office is adding a new § 2.194,
setting forth the requirements for
identifying correspondence relating to
trademark applications and
registrations. This is consistent with
current §1.5.

The Office is adding a new § 2.195,
setting forth the procedures for
according filing dates in trademark
cases. This is consistent with current
§1.6.

The Office is adding a new § 2.196,
providing that when the last day for
taking an action or paying a fee falls on
a Saturday, Sunday, or Federal holiday
within the District of Columbia, the
action may be taken or fee may be paid
on the next succeeding day that is not
a Saturday, Sunday, or Federal holiday
within the District of Columbia. This is
consistent with current §1.7.

The Office is adding a new §2.197,
setting forth the requirements and
procedures for filing a document under
a certificate of mailing or certificate of
transmission. This is consistent with
current §1.8.

Section 2.197(b) requires that if
correspondence is timely mailed or
transmitted, but not received in the
Office, the party who filed the
correspondence must inform the Office
of the timely mailing or transmission
within two months after becoming
aware that the Office has no evidence of
receipt of the correspondence. This does
not change current practice. While
current § 1.8(b)(1) requires that the party
inform the Office of the timely mailing
or transmission “promptly,” §2.146(d)
requires that a petition for revival or
reinstatement in a trademark case be
filed within two months of the date that
the party who filed the correspondence
became aware that there was a problem
with the filing date of the
correspondence, unless a different
deadline is specified elsewhere in the
rules. Trademark Manual of Examining
Procedure §§ 305.02(f), 306.05(d) and
1705.04.
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The Office is adding a new §2.198,
setting forth the procedures and
requirements for filing correspondence
by Express Mail. This is consistent with
current §1.10. Section 2.198(a)(1)
provides that the Express Mail
procedure cannot be used to file:
Trademark applications filed under
section 1 or section 44 of the Trademark
Act; amendments to allege use under
section 1(c) of the Trademark Act;
statements of use under section 1(d) of
the Trademark Act; requests for
extension of time to file a statement of
use under section 1(d) of the Trademark
Act; affidavits of continued use under
section 8 of the Trademark Act; renewal
applications under section 9 of the
Trademark Act, 15 U.S.C. § 1059;
requests to change or correct addresses;
combined filings under sections 8 and 9
of the Trademark Act; or combined
affidavits or declarations under sections
8 and 15 of the Trademark Act.

Sections 2.198(c)(1), (d)(1) and (e)(1)
require that if correspondence is sent by
Express Mail under §§ 2.198(a) and (b)
but not accorded a filing date as of the
date of deposit with the United States
Postal Service (USPS), the party who
filed the correspondence may petition
for a filing date as of the date of deposit
with the USPS, within two months after
becoming aware that the Office did not
receive the correspondence, or that the
Office accorded an incorrect filing date
to the correspondence. This does not
change current practice. While current
§1.10(c)(1), (d)(1) and (e)(1) require that
the party inform the Office of the timely
mailing or transmission “promptly,”

§ 2.146(d) requires that a petition for
revival or reinstatement in a trademark
case be filed within two months of the
date that the party who filed the
correspondence became aware that there
was a problem with the filing date of the
correspondence, unless a different
deadline is specified elsewhere in the
rules. Trademark Manual of Examining
Procedure §§ 305.03 and 1705.04.

The Office is adding a new § 2.200,
setting forth the procedures for
requesting copies of trademark
assignments. This is consistent with
current §1.12.

The Office is adding a new § 2.201,
setting forth the procedures for
requesting copies of trademark
registrations. This is consistent with
current §1.13.

The Office is adding a new § 2.2086,
providing that trademark fees must be
paid in advance and must be itemized.
This is consistent with current § 1.22.

The Office is adding a new § 2.207,
setting forth the methods for paying fees
in trademark cases. This is consistent
with current §1.23.

The Office is adding a new § 2.208,
providing for the payment of trademark
fees from deposit accounts. This is
consistent with current § 1.25.

The Office is adding a new § 2.209,
setting forth the procedures for
refunding trademark fees. This is
consistent with current § 1.26.

Rule Making Requirements

Regulatory Flexibility Act: As prior
notice and an opportunity for public
comment are not required pursuant to 5
U.S.C. 553 (or any other law), an initial
regulatory flexibility analysis under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) is not required. See 5 U.S.C. 603.

Executive Order 13132: This rule
making does not contain policies with
federalism implications sufficient to
warrant preparation of a Federalism
Assessment under Executive Order
13132 (Aug. 4, 1999).

Executive Order 12866: This rule
making has been determined not to be
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

Paperwork Reduction Act: This rule
contains no new information collection
or recordkeeping requirements under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).
Notwithstanding any other provision of
law, no person is required to respond to
nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

Administrative Procedure Act: This
final rule merely renumbers rules of
agency practice and procedure. There
are no substantive changes to the rules.
Therefore, this final rule may be
adopted without prior notice and
opportunity for public comment under
5 U.S.C. 553(b) and (c).

List of Subjects

37 CFR Part 1

Administrative practice and
procedure, Patents.

37 CFR Part 2

Administrative practice and
procedure, Trademarks.

» For the reasons given in the preamble
and under the authority contained in 35
U.S.C. 2 and 15 U.S.C. 1123, as amended,
the Office is amending parts 1 and 2 of
title 37 as follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES

» 1. The authority citation for part 1
continues to read as follows:

Authority: 35 U.S.C. 2(b)(2).

= 2. Amend § 1.1 by revising the section
heading, removing and reserving
paragraph (a)(2), and revising paragraphs
(a) introductory text and (a)(4) and
removing the note following paragraph
(f) to read as follows:

§1.1 Addresses for non-trademark
correspondence with the United States
Patent and Trademark Office.

(a) In general. Except as provided in
paragraphs (a)(3)(i), (a)(3)(ii) and (d)(1)
of this section, all correspondence
intended for the United States Patent
and Trademark Office must be
addressed to either “Director of the
United States Patent and Trademark
Office, P.O. Box 1450, Alexandria,
Virginia 22313-1450" or to specific
areas within the Office as set out in
paragraphs (a)(1) and (a)(3)(iii) of this
section. When appropriate,
correspondence should also be marked
for the attention of a particular office or

individual.
* * * * *

(4) Office of Public Records
correspondence. (i) Assignments. All
patent-related documents to be recorded
by the Assignment Services Division,
except for documents filed together with
a new application or under § 3.81 of this
chapter, should be addressed to: Mail
Stop Assignment Recordation Services,
Director of the United States Patent and
Trademark Office, P.O. Box 1450,
Alexandria, Virginia 22313-1450. See
§3.27.

(ii) Documents. All requests for
certified or uncertified copies of patent
documents should be addressed to: Mail
Stop Document Services, Director of the
United States Patent and Trademark
Office, P.O. Box 1450, Alexandria,
Virginia 22313-1450.

* * * * *

= 3. Amend § 1.4 by removing and
reserving paragraph (d)(1)(iii), and by
revising paragraphs (a)(1), (a)(2), (b),
(d)(1) introductory text, and (d)(1)(ii) to
read as follows:

§1.4 Nature of correspondence and
signature requirements.

(a) * Kk %

(1) Correspondence relating to
services and facilities of the Office, such
as general inquiries, requests for
publications supplied by the Office,
orders for printed copies of patents,
orders for copies of records,
transmission of assignments for
recording, and the like, and

(2) Correspondence in and relating to
a particular application or other
proceeding in the Office. See
particularly the rules relating to the
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filing, processing, or other proceedings
of national applications in subpart B,
§§1.31 to 1.378; of international
applications in subpart C, §§1.401 to
1.499; of ex parte reexaminations of
patents in subpart D, §§1.501 to 1.570;
of interferences in subpart E, §§1.601 to
1.690; of extension of patent term in
subpart F, §§1.710 to 1.785; and of inter
partes reexaminations of patents in
subpart H, §§1.902 to 1.997.

(b) Since each file must be complete
in itself, a separate copy of every paper
to be filed in a patent application,
patent file, or other proceeding must be
furnished for each file to which the
paper pertains, even though the
contents of the papers filed in two or
more files may be identical. The filing
of duplicate copies of correspondence in
the file of an application, patent, or
other proceeding should be avoided,
except in situations in which the Office
requires the filing of duplicate copies.
The Office may dispose of duplicate
copies of correspondence in the file of
an application, patent, or other

proceeding.
* * * * *

(d)(1) Each piece of correspondence,
except as provided in paragraphs (e) and
(f) of this section, filed in an
application, patent file, or other
proceeding in the Office which requires
a person’s signature, must:

* * * * *

(ii) Be a direct or indirect copy, such
as a photocopy or facsimile
transmission (§ 1.6(d)), of an original. In
the event that a copy of the original is
filed, the original should be retained as
evidence of authenticity. If a question of
authenticity arises, the Office may
require submission of the original.

* * * * *

= 4. Amend § 1.5 by removing and
reserving paragraph (c) and revising the
section heading to read as follows.

§1.5 Identification of patent, patent
application, or patent-related proceeding.
* * * * *

= 5. Amend § 1.6 by removing and
reserving paragraphs (a)(4), (d)(7) and
(d)(8), and revising paragraphs (d)
introductory text, (d)(3), and (d)(4) to
read as follows:

§1.6 Receipt of correspondence.
* * * * *

(d) Facsimile transmission. Except in
the cases enumerated below,
correspondence, including
authorizations to charge a deposit
account, may be transmitted by
facsimile. The receipt date accorded to
the correspondence will be the date on
which the complete transmission is

received in the United States Patent and
Trademark Office, unless that date is a
Saturday, Sunday, or Federal holiday
within the District of Columbia. See
§1.6(a)(3). To facilitate proper
processing, each transmission session
should be limited to correspondence to
be filed in a single application or other
proceeding before the United States
Patent and Trademark Office. The
application number of a patent
application, the control number of a
reexamination proceeding, the
interference number of an interference
proceeding, or the patent number of a
patent should be entered as a part of the
sender’s identification on a facsimile
cover sheet. Facsimile transmissions are
not permitted and if submitted, will not
be accorded a date of receipt, in the

following situations:
* * * * *

(3) Correspondence which cannot
receive the benefit of the certificate of
mailing or transmission as specified in
§1.8(a)(2)(1)(A) through (D) and (F), and
§1.8(a)(2)(iii)(A), except that a
continued prosecution application
under § 1.53(d) may be transmitted to
the Office by facsimile;

(4) Drawings submitted under §§ 1.81,
1.83 thl‘ough 1.85, 1.152, 1.165, 1.174,
or 1.437;

* * * * *

§1.8 [Amended]

= 6. Amend § 1.8 by removing and
reserving paragraph (a)(2)(ii).

= 7. Amend § 1.10 by revising paragraph
(a)(1) to read as follows:

8§1.10 Filing of correspondence by
“Express Mail.”

(a)(1) Any correspondence received
by the U.S. Patent and Trademark Office
(USPTO) that was delivered by the
“Express Mail Post Office to Addressee”
service of the United States Postal
Service (USPS) will be considered filed
with the USPTO on the date of deposit
with the USPS.

* * * * *

= 8. Amend § 1.12 by revising paragraph
(a) to read as follows:

§1.12 Assignment records open to public
inspection.

(a)(1) Separate assignment records are
maintained in the United States Patent
and Trademark Office for patents and
trademarks. The assignment records,
relating to original or reissue patents,
including digests and indexes (for
assignments recorded on or after May 1,
1957), and published patent
applications, are open to public
inspection at the United States Patent
and Trademark Office, and copies of

patent assignment records may be
obtained upon request and payment of
the fee set forth in § 1.19 of this chapter.
See §2.200 of this chapter regarding
trademark assignment records.

(2) All records of assignments of
patents recorded before May 1, 1957, are
maintained by the National Archives
and Records Administration (NARA).
The records are open to public
inspection. Certified and uncertified
copies of those assignment records are
provided by NARA upon request and
payment of the fees required by NARA.

* * * * *
= 9. Revise §1.13 toread as follows:

§1.13 Copies and certified copies.

(a) Non-certified copies of patents,
and patent application publications and
of any records, books, papers, or
drawings within the jurisdiction of the
United States Patent and Trademark
Office and open to the public, will be
furnished by the United States Patent
and Trademark Office to any person,
and copies of other records or papers
will be furnished to persons entitled
thereto, upon payment of the
appropriate fee. See § 2.201 of this
chapter regarding copies of trademark
records.

(b) Certified copies of patents, patent
application publications, and of any
records, books, papers, or drawings
within the jurisdiction of the United
States Patent and Trademark Office and
open to the public or persons entitled
thereto will be authenticated by the seal
of the United States Patent and
Trademark Office and certified by the
Director, or in his or her name attested
by an officer of the United States Patent
and Trademark Office authorized by the
Director, upon payment of the fee for
the certified copy.

= 10. Revise § 1.22 to read as follows:

§1.22 Fees payable in advance.

(a) Patent fees and charges payable to
the United States Patent and Trademark
Office are required to be paid in
advance; that is, at the time of
requesting any action by the Office for
which a fee or charge is payable, with
the exception that under §1.53
applications for patent may be assigned
a filing date without payment of the
basic filing fee.

(b) All fees paid to the United States
Patent and Trademark Office must be
itemized in each individual application,
patent, or other proceeding in such a
manner that it is clear for which
purpose the fees are paid. The Office
may return fees that are not itemized as
required by this paragraph. The
provisions of § 1.5(a) do not apply to the
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resubmission of fees returned pursuant
to this paragraph.

= 11. Amend § 1.26 by revising
paragraph (a) to read as follows:

§1.26 Refunds.

(a) The Director may refund any fee
paid by mistake or in excess of that
required. A change of purpose after the
payment of a fee, such as when a party
desires to withdraw a patent filing for
which the fee was paid, including an
application, an appeal, or a request for
an oral hearing, will not entitle a party
to a refund of such fee. The Office will
not refund amounts of twenty-five
dollars or less unless a refund is
specifically requested, and will not
notify the payor of such amounts. If a
party paying a fee or requesting a refund
does not provide the banking
information necessary for making
refunds by electronic funds transfer (31
U.S.C. 3332 and 31 CFR part 208), or
instruct the Office that refunds are to be
credited to a deposit account, the
Director may require such information,
or use the banking information on the
payment instrument to make a refund.
Any refund of a fee paid by credit card
will be by a credit to the credit card

account to which the fee was charged.
* * * * *

PART 2—RULES OF PRACTICE IN
TRADEMARK CASES

» 12. The authority citation for 37 CFR
Part 2 is revised to read as follows:

Authority: 15 U.S.C. 1123; 35 U.S.C. 2,
unless otherwise noted.
§2.1

= 13. Remove and reserve § 2.1.
= 14. Amend § 2.2 to add new
paragraphs (c) through (f).

[Removed and Reserved]

§2.2 Definitions.
* * * * *

(c) Director as used in this chapter,
except for part 10, means the Under
Secretary of Commerce for Intellectual
Property and Director of the United
States Patent and Trademark Office.

(d) Federal holiday within the District
of Columbia means any day, except
Saturdays and Sundays, when the
United States Patent and Trademark
Office is officially closed for business
for the entire day.

(e) The term Office means the United
States Patent and Trademark Office.

(f) The acronym TEAS means the
Trademark Electronic Application
System, available online at http://
www.uspto.gov.
= 15. Amend § 2.6 by adding new
paragraphs (b)(12) and (b)(13), to read as
follows:

§2.6 Trademark fees.

(b) E N

(12) For processing each payment
refused (including a check returned
“unpaid”) or charged back by a
financial institution—$50.00

(13) Deposit accounts:

(i) For establishing a deposit
account—$10.00

(ii) Service charge for each month
when the balance at the end of the
month is below $1,000-$25.00
= 16. Revise §2.123(f)(2) toread as
follows:

§2.123 Trial testimony in inter partes
cases.
* * * * *

* *x %

(2) If any of the foregoing
requirements in paragraph (f)(1) of this
section are waived, the certificate shall
so state. The officer shall sign the
certificate and affix thereto his seal of
office, if he has such a seal. Unless
waived on the record by an agreement,
he shall then securely seal in an
envelope all the evidence, notices, and
paper exhibits, inscribe upon the
envelope a certificate giving the number
and title of the case, the name of each
witness, and the date of sealing. The
officer or the party taking the
deposition, or its attorney or other
authorized representative, shall then
promptly forward the package to the
address set out in § 2.190. If the weight
or bulk of an exhibit shall exclude it
from the envelope, it shall, unless
waived on the record by agreement of
all parties, be authenticated by the
officer and transmitted by the officer or
the party taking the deposition, or its
attorney or other authorized
representative, in a separate package
marked and addressed as provided in
this section.

* * * * *

= 17. Immediately after § 2.186, add the
following new center heading to read as
follows:

General Information and
Correspondence in Trademark Cases

= 18. Add §§2.188 through 2.198 to read
as follows:

§2.188
§2.189

[Reserved]
[Reserved]

§2.190 Addresses for trademark
correspondence with the United States
Patent and Trademark Office.

(a) Trademark correspondence—in
general. All trademark-related
documents filed on paper, except
documents sent to the Assignment
Services Division for recordation and

requests for copies of trademark
documents, should be addressed to:
Commissioner for Trademarks, 2900
Crystal Drive, Arlington, Virginia
22202-3514.

(b) Electronic trademark documents.
An applicant may transmit a trademark
document through TEAS, at http://
www.uspto.gov.

(c) Trademark assignments. Requests
to record documents in the Assignment
Services Division may be filed through
the Office’s web site, at http://
www.uspto.gov. Paper documents and
cover sheets to be recorded in the
Assignment Services Division should be
addressed to: Mail Stop Assignment
Recordation Services, Director of the
United States Patent and Trademark
Office, P.O. Box 1450, Alexandria,
Virginia 22313-1450. See § 3.27 of this
chapter.

(d) Requests for copies of trademark
documents. Copies of trademark
documents can be ordered through the
Office’s web site at www.uspto.gov.
Paper requests for certified or
uncertified copies of trademark
documents should be addressed to: Mail
Stop Document Services, Director of the
United States Patent and Trademark
Office, P.O. Box 1450, Alexandria,
Virginia 22313-1450.

§2.191 Business to be transacted in
writing.

All business with the Office should be
transacted in writing. The personal
appearance of applicants or their
representatives at the Office is
unnecessary. The action of the Office
will be based exclusively on the written
record. No attention will be paid to any
alleged oral promise, stipulation, or
understanding in relation to which there
is disagreement or doubt. The Office
encourages parties to file documents
through TEAS wherever possible.

§2.192 Business to be conducted with
decorum and courtesy.

Trademark applicants, registrants, and
parties to proceedings before the
Trademark Trial and Appeal Board and
their attorneys or agents are required to
conduct their business with decorum
and courtesy. Documents presented in
violation of this requirement will be
submitted to the Director and will be
returned by the Director’s direct order.
Complaints against trademark
examining attorneys and other
employees must be made in
correspondence separate from other
documents.

§2.193 Trademark correspondence and
signature requirements.

(a) Since each file must be complete
in itself, a separate copy of every



48290

Federal Register/Vol. 68, No. 156/ Wednesday, August 13, 2003 /Rules and Regulations

document to be filed in a trademark
application, trademark registration file,
or proceeding before the Trademark
Trial and Appeal Board must be
furnished for each file to which the
document pertains, even though the
contents of the documents filed in two
or more files may be identical. Parties
should not file duplicate copies of
correspondence, unless the Office
requires the filing of duplicate copies.
The Office may dispose of duplicate
copies of correspondence.

(b) Since different matters may be
considered by different branches or
sections of the Office, each distinct
subject, inquiry or order must be
contained in a separate document to
avoid confusion and delay in answering
correspondence dealing with different
subjects.

(c)(1) Each piece of correspondence
that requires a person’s signature, must:

(i) Be an original, that is, have an
original signature personally signed in
permanent ink by that person; or

(ii) Be a copy, such as a photocopy or
facsimile transmission (§ 2.195(c)), of an
original. In the event that a copy of the
original is filed, the original should be
retained as evidence of authenticity. If
a question of authenticity arises, the
Office may require submission of the
original; or

(iii) Where an electronically
transmitted trademark filing is
permitted or required, the person who
signs the filing must either:

(A) Place a symbol comprised of
numbers and/or letters between two
forward slash marks in the signature
block on the electronic submission; or

(B) Sign the verified statement using
some other form of electronic signature
specified by the Director.

(2) The presentation to the Office
(whether by signing, filing, submitting,
or later advocating) of any document by
a party, whether a practitioner or non-
practitioner, constitutes a certification
under § 10.18(b) of this chapter.
Violations of § 10.18(b)(2) of this
chapter by a party, whether a
practitioner or non-practitioner, may
result in the imposition of sanctions
under § 10.18(c) of this chapter. Any
practitioner violating § 10.18(b) may
also be subject to disciplinary action.
See §§10.18(d) and 10.23(c)(15).

(d) When a document that is required
by statute to be certified must be filed,
a copy, including a photocopy or
facsimile transmission, of the
certification is not acceptable.

§2.194 Identification of trademark
application or registration.

(a) No correspondence relating to a
trademark application should be filed

prior to receipt of the application serial
number.

(b) (1) A letter about a trademark
application should identify the serial
number, the name of the applicant, and
the mark.

(2) A letter about a registered
trademark should identify the
registration number, the name of the
registrant, and the mark.

§2.195 Receipt of trademark
correspondence.

(a) Date of receipt and Express Mail
date of deposit. Trademark
correspondence received in the Office is
given a filing date as of the date of
receipt except as follows:

(1) The Office is not open for the
filing of correspondence on any day that
is a Saturday, Sunday, or Federal
holiday within the District of Columbia.
Except for correspondence transmitted
electronically under paragraph (a)(2) of
this section or transmitted by facsimile
under paragraph (a)(3) of this section,
no correspondence is received in the
Office on Saturdays, Sundays, or
Federal holidays within the District of
Columbia.

(2) Trademark-related correspondence
transmitted electronically will be given
a filing date as of the date on which the
Office receives the transmission.

(3) Correspondence transmitted by
facsimile will be given a filing date as
of the date on which the complete
transmission is received in the Office
unless that date is a Saturday, Sunday,
or Federal holiday within the District of
Columbia, in which case the filing date
will be the next succeeding day that is
not a Saturday, Sunday, or Federal
holiday within the District of Columbia.

(4) Correspondence filed in
accordance with §2.198 will be given a
filing date as of the date of deposit as
“Express Mail” with the United States
Postal Service.

(b) Correspondence delivered by
hand. In addition to being mailed,
correspondence may be delivered by
hand during hours the Office is open to
receive correspondence.

(c) Facsimile transmission. Except in
the cases enumerated in paragraph (d) of
this section, correspondence, including
authorizations to charge a deposit
account, may be transmitted by
facsimile. The receipt date accorded to
the correspondence will be the date on
which the complete transmission is
received in the Office, unless that date
is a Saturday, Sunday, or Federal
holiday within the District of Columbia.
See §2.196. To facilitate proper
processing, each transmission session
should be limited to correspondence to
be filed in a single application,

registration or proceeding before the
Office. The application serial number,
registration number, or proceeding
number should be entered as a part of
the sender’s identification on a facsimile
cover sheet.

(d) Facsimile transmissions are not
permitted and if submitted, will not be
accorded a date of receipt, in the
following situations:

(1) Applications for registration of
marks;

(2) Drawings submitted under § 2.51,
§2.52,§2.72,0r §2.173;

(3) Correspondence to be filed with
the Trademark Trial and Appeal Board,
except notices of ex parte appeal; and

(4) Requests for cancellation or
amendment of a registration under
section 7(e) of the Trademark Act; and
certificates of registration surrendered
for cancellation or amendment under
section 7(e) of the Trademark Act.

(e) Interruptions in U.S. Postal
Service. If interruptions or emergencies
in the United States Postal Service
which have been so designated by the
Director occur, the Office will consider
as filed on a particular date in the Office
any correspondence which is:

(1) Promptly filed after the ending of
the designated interruption or
emergency; and

(2) Accompanied by a statement
indicating that such correspondence
would have been filed on that particular
date if it were not for the designated
interruption or emergency in the United
States Postal Service.

§2.196 Times for taking action: Expiration
on Saturday, Sunday or Federal holiday.
Whenever periods of time are
specified in this part in days, calendar
days are intended. When the day, or the
last day fixed by statute or by regulation
under this part for taking any action or
paying any fee in the Office falls on a
Saturday, Sunday, or Federal holiday
within the District of Columbia, the
action may be taken, or the fee paid, on
the next succeeding day that is not a
Saturday, Sunday, or a Federal holiday.

§2.197 Certificate of mailing or
transmission.

(a) Except in the cases enumerated in
paragraph (a)(2) of this section,
correspondence required to be filed in
the Office within a set period of time
will be considered as being timely filed
if the procedure described in this
section is followed. The actual date of
receipt will be used for all other
purposes.

(1) Correspondence will be
considered as being timely filed if:

(i) The correspondence is mailed or
transmitted prior to expiration of the set
period of time by being:
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(A) Addressed as set out in §2.190
and deposited with the U.S. Postal
Service with sufficient postage as first
class mail; or

(B) Transmitted by facsimile to the
Office in accordance with § 2.195(c);
and

(ii) The correspondence includes a
certificate for each piece of
correspondence stating the date of
deposit or transmission. The person
signing the certificate should have a
reasonable basis to expect that the
correspondence would be mailed or
transmitted on or before the date
indicated.

(2) The procedure described in
paragraph (a)(1) of this section does not
apply to the filing of a trademark
application.

(b) In the event that correspondence is
considered timely filed by being mailed
or transmitted in accordance with
paragraph (a) of this section, but not
received in the Office, and an
application is abandoned, a registration
is cancelled or expired, or a proceeding
is dismissed, terminated, or decided
with prejudice, the correspondence will
be considered timely if the party who
forwarded such correspondence:

(1) Informs the Office of the previous
mailing or transmission of the
correspondence within two months after
becoming aware that the Office has no
evidence of receipt of the
correspondence;

(2) Supplies an additional copy of the
previously mailed or transmitted
correspondence and certificate; and

(3) Includes a statement that attests on
a personal knowledge basis or to the
satisfaction of the Director to the
previous timely mailing or transmission.
If the correspondence was sent by
facsimile transmission, a copy of the
sending unit’s report confirming
transmission may be used to support
this statement.

(c) The Office may require additional
evidence to determine whether the
correspondence was timely filed.

§2.198 Filing of correspondence by
“Express Mail.”

(a)(1) Except for documents listed in
paragraphs (a)(1)(i) and (ii) of this
section, any correspondence received by
the Office that was delivered by the
“Express Mail Post Office to Addressee”
service of the United States Postal
Service (USPS) will be considered filed
with the Office on the date of deposit
with the USPS. The Express Mail
procedure does not apply to:

(i) Applications for registration of
marks;

(ii) Amendments to allege use under
section 1(c) of the Act;

(iii) Statements of use under section
1(d) of the Act;

(iv) Requests for extension of time to
file a statement of use under section 1(d)
of the Act;

(v) Affidavits of continued use under
section 8 of the Act;

(vi) Renewal requests under section 9
of the Act; and

(vii) Requests to change or correct
addresses.

(2) The date of deposit with USPS is
shown by the “date in”” on the “Express
Mail” label or other official USPS
notation. If the USPS deposit date
cannot be determined, the
correspondence will be accorded the
date of receipt in the Office as the filing
date.

(b) Correspondence should be
deposited directly with an employee of
the USPS to ensure that the person
depositing the correspondence receives
a legible copy of the “Express Mail”
mailing label with the “date-in”’ clearly
marked. Persons dealing indirectly with
the employees of the USPS (such as by
deposit in an “Express Mail”” drop box)
do so at the risk of not receiving a copy
of the “Express Mail” mailing label with
the desired “date-in” clearly marked.
The paper(s) or fee(s) that constitute the
correspondence should also include the
“Express Mail”” mailing label number
thereon. See paragraphs (c), (d) and (e)
of this section.

(c) Any person filing correspondence
under this section that was received by
the Office and delivered by the “Express
Mail Post Office to Addressee” service
of the USPS, who can show that there
is a discrepancy between the filing date
accorded by the Office to the
correspondence and the date of deposit
as shown by the “date-in”’ on the
“Express Mail”” mailing label or other
official USPS notation, may petition the
Director to accord the correspondence a
filing date as of the “date-in” on the
“Express Mail”” mailing label or other
official USPS notation, provided that:

(1) The petition is filed within two
months after the person becomes aware
that the Office has accorded, or will
accord, a filing date other than the USPS
deposit date;

(2) The number of the “Express Mail”
mailing label was placed on the paper(s)
or fee(s) that constitute the
correspondence prior to the original
mailing; and

(3) The petition includes a true copy
of the “Express Mail”” mailing label
showing the “date-in,” and of any other
official notation by the USPS relied
upon to show the date of deposit.

(d) Any person filing correspondence
under this section that was received by
the Office and delivered by the “Express

Mail Post Office to Addressee” service
of the USPS, who can show that the
“date-in” on the “Express Mail”’ mailing
label or other official notation entered
by the USPS was incorrectly entered or
omitted by the USPS, may petition the
Director to accord the correspondence a
filing date as of the date the
correspondence is shown to have been
deposited with the USPS, provided that:

(1) The petition is filed within two
months after the person becomes aware
that the Office has accorded, or will
accord, a filing date based upon an
incorrect entry by the USPS;

(2) The number of the “Express Mail”
mailing label was placed on the paper(s)
or fee(s) prior to the original mailing;
and

(3) The petition includes a showing
that establishes, to the satisfaction of the
Director, that the correspondence was
deposited in the “Express Mail Post
Office to Addressee” service prior to the
last scheduled pickup on the requested
filing date. Any showing pursuant to
this paragraph must be corroborated by
evidence from the USPS or evidence
that came into being within one
business day after the deposit of the
correspondence in the ‘“Express Mail
Post Office to Addressee” service of the
USPS.

(e) If correspondence is properly
addressed to the Office pursuant to
§2.190 and deposited with sufficient
postage in the “Express Mail Post Office
to Addressee” service of the USPS, but
not received by the Office, the party
who mailed the correspondence may
petition the Director to consider such
correspondence filed in the Office on
the USPS deposit date, provided that:

(1) The petition is filed within two
months after the person becomes aware
that the Office has no evidence of
receipt of the correspondence;

(2) The number of the “Express Mail”’
mailing label was placed on the paper(s)
or fee(s) prior to the original mailing;

(3) The petition includes a copy of the
originally deposited paper(s) or fee(s)
showing the number of the ‘“Express
Mail” mailing label thereon, a copy of
any returned postcard receipt, a copy of
the “Express Mail” mailing label
showing the “date-in,” a copy of any
other official notation by the USPS
relied upon to show the date of deposit,
and, if the requested filing date is a date
other than the “date-in” on the “Express
Mail” mailing label or other official
notation entered by the USPS, a
showing pursuant to paragraph (d)(3) of
this section that the correspondence was
deposited in the “Express Mail Post
Office to Addressee” service prior to the
last scheduled pickup on the requested
filing date; and



48292 Federal Register/Vol. 68,

No. 156 /Wednesday, August 13, 2003 /Rules and Regulations

(4) The petition includes a statement
that establishes, to the satisfaction of the
Director, the original deposit of the
correspondence and that the copies of
the correspondence, the copy of the
“Express Mail” mailing label, the copy
of any returned postcard receipt, and
any official notation entered by the
USPS are true copies of the originally
mailed correspondence, original
“Express Mail” mailing label, returned
postcard receipt, and official notation
entered by the USPS.

(f) The Office may require additional
evidence to determine whether the
correspondence was deposited as
“Express Mail” with the USPS on the
date in question.

= 19. Add a new center heading and
§§2.200 and 2.201 to read as follows:

Trademark Records and Files of the
Patent and Trademark Office

§2.200 Assignment records open to public
inspection.

(a)(1) Separate assignment records are
maintained in the Office for patents and
trademarks. The assignment records
relating to trademark applications and
registrations (for assignments recorded
on or after January 1, 1955) are open to
public inspection at the Office, and
copies of those assignment records may
be obtained upon request and payment
of the fee set forth in § 2.6 of this
chapter.

(2) All records of trademark
assignments recorded before January 1,
1955, are maintained by the National
Archives and Records Administration
(NARA). The records are open to public
inspection. Certified and uncertified
copies of those assignment records are
provided by NARA upon request and
payment of the fees required by NARA.

(b) An order for a copy of an
assignment or other document should
identify the reel and frame number
where the assignment or document is
recorded. If a document is identified
without specifying its correct reel and
frame, an extra charge as set forth in
§ 2.6(b)(10) will be made for the time
consumed in making a search for such
assignment.

§2.201 Copies and certified copies.

(a) Non-certified copies of trademark
registrations and of any trademark
records or trademark documents within
the jurisdiction of the Office and open
to the public, will be furnished by the
Office to any person entitled thereto,
upon payment of the appropriate fee
required by § 2.6.

(b) Certified copies of trademark
registrations and of any trademark
records or trademark documents within

the jurisdiction of the Office and open
to the public will be authenticated by
the seal of the Office and certified by the
Director, or in his or her name attested
by an officer of the Office authorized by
the Director, upon payment of the fee
required by § 2.6.

» 20. Add a new center heading and

§§2.206 through 2.209 to read as follows:

Fees and Payment of Money in
Trademark Cases

§2.206 Trademark fees payablein
advance.

(a) Trademark fees and charges
payable to the Office are required to be
paid in advance; that is, at the time of
requesting any action by the Office for
which a fee or charge is payable.

(b) All fees paid to the Office must be
itemized in each individual trademark
application or registration file, or
trademark proceeding, so that the
purpose for which the fees are paid is
clear. The Office may return fees that
are not itemized as required by this
paragraph.

§2.207 Methods of payment.

(a) All payments of money required in
trademark cases, including fees for the
processing of international trademark
applications and registrations that are
paid through the Office, shall be made
in U.S. dollars and in the form of a
cashier’s or certified check, Treasury
note, national bank note, or United
States Postal Service money order. If
sent in any other form, the Office may
delay or cancel the credit until
collection is made. Checks and money
orders must be made payable to the
Director of the United States Patent and
Trademark Office. (Checks made
payable to the Commissioner of Patents
and Trademarks will continue to be
accepted.) Payments from foreign
countries must be payable and
immediately negotiable in the United
States for the full amount of the fee
required. Money sent to the Office by
mail will be at the risk of the sender,
and letters containing money should be
registered with the United States Postal
Service.

(b) Payments of money required for
trademark fees may also be made by
credit card. Payment of a fee by credit
card must specify the amount to be
charged to the credit card and such
other information as is necessary to
process the charge, and is subject to
collection of the fee. The Office will not
accept a general authorization to charge
fees to a credit card. If credit card
information is provided on a form or
document other than a form provided by
the Office for the payment of fees by

credit card, the Office will not be liable
if the credit card number becomes
public knowledge.

§2.208 Deposit accounts.

(a) For the convenience of attorneys,
and the general public in paying any
fees due, in ordering copies of records,
or services offered by the Office, deposit
accounts may be established in the
Office upon payment of the fee for
establishing a deposit account
(§ 2.6(b)(13)). A minimum deposit of
$1,000 is required for paying any fees
due or in ordering any services offered
by the Office. The Office will issue a
deposit account statement at the end of
each month. A remittance must be made
promptly upon receipt of the statement
to cover the value of items or services
charged to the account and thus restore
the account to its established normal
deposit. An amount sufficient to cover
all fees, copies, or services requested
must always be on deposit. Charges to
accounts with insufficient funds will
not be accepted. A service charge
(§ 2.6(b)(13)) will be assessed for each
month that the balance at the end of the
month is below $1,000.

(b) A general authorization to charge
all fees, or only certain fees to a deposit
account containing sufficient funds may
be filed in an individual application,
either for the entire pendency of the
application or with respect to a
particular document filed. An
authorization to charge a fee to a deposit
account will not be considered payment
of the fee on the date the authorization
to charge the fee is effective as to the
particular fee to be charged unless
sufficient funds are present in the
account to cover the fee.

(c) A deposit account holder may
replenish the deposit account by
submitting a payment to the Office. A
payment to replenish a deposit account
must be submitted by one of the
methods set forth in paragraphs (c)(1),
(c)(2), (c)(3), or (c)(4) of this section.

(1) A payment to replenish a deposit
account may be submitted by electronic
funds transfer through the Federal
Reserve Fedwire System, which requires
that the following information be
provided to the deposit account holder’s
bank or financial institution:

(i) Name of the Bank, which is Treas
NYC (Treasury New York City);

(ii) Bank Routing Code, which is
021030004;

(iii) United States Patent and
Trademark Office account number with
the Department of the Treasury, which
is 13100001; and

(iv) The deposit account holder’s
company name and deposit account
number.
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(2) A payment to replenish a deposit
account may be submitted by credit card
or electronic funds transfer over the
Office’s Internet Web site (http://
www.uspto.gov).

(3) A payment to replenish a deposit
account may be submitted by mail with
the USPS to: Director of the United
States Patent and Trademark Office,
P.O. Box 70541, Chicago, Illinois 60673.

(4) A payment to replenish a deposit
account may be submitted by mail with
a private delivery service or hand-
carrying the payment to: Director of the
United States Patent and Trademark
Office, Deposit Accounts, One Crystal
Park, Suite 307, 2011 Crystal Drive,
Arlington, Virginia 22202.

§2.209 Refunds.

(a) The Director may refund any fee
paid by mistake or in excess of that
required. A change of purpose after the
payment of a fee, such as when a party
desires to withdraw a trademark
application, appeal or other trademark
filing for which a fee was paid, will not
entitle a party to a refund of such fee.
The Office will not refund amounts of
twenty-five dollars or less unless a
refund is specifically requested, and
will not notify the payor of such
amounts. If a party paying a fee or
requesting a refund does not provide the
banking information necessary for
making refunds by electronic funds
transfer (31 U.S.C. 3332 and 31 CFR part
208), or instruct the Office that refunds
are to be credited to a deposit account,
the Director may require such
information, or use the banking
information on the payment instrument
to make a refund. Any refund of a fee
paid by credit card will be by a credit
to the credit card account to which the
fee was charged.

(b) Any request for refund must be
filed within two years from the date the
fee was paid, except as otherwise
provided in this paragraph. If the Office
charges a deposit account by an amount
other than an amount specifically
indicated in an authorization
(§ 2.208(b)), any request for refund
based upon such charge must be filed
within two years from the date of the
deposit account statement indicating
such charge, and include a copy of that
deposit account statement. The time
periods set forth in this paragraph are
not extendable.

Dated: August 5, 2003.
Jon W. Dudas,

Deputy Under Secretary of Commerce for
Intellectual Property and Deputy Director of
the United States Patent and Trademark
Office.

[FR Doc. 03—20489 Filed 8—12—-03; 8:45 am]
BILLING CODE 3510-16-P

POSTAL RATE COMMISSION
39 CFR Part 3001
[Docket No. RM2003-1; Order No. 1380]

Additional Filing Requirements

AGENCY: Postal Rate Commission.
ACTION: Final rule.

SUMMARY: This document adopts,
essentially as proposed, a rule that
requires the Postal Service to provide
overview testimony. The testimony
must discuss how other testimony in a
case interrelates and identify material
changes affecting cost attribution,
volume projections and rate design.
This additional explanation and detail
will assist the Commission and case
participants in more readily
understanding complex filings without
unduly burdening the Postal Service.
DATES: This rule takes effect October 1,
2003.

ADDRESSES: Submit correspondence
concerning this document to Steven W.
Williams, Secretary of the Commission,
via the Commission’s electronic Filing
Online system.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6818.

SUPPLEMENTARY INFORMATION:

Regulatory History
See 67 FR 79538 (12/30/2002).

Introduction

In order no. 1355, the Commission
proposed to amend its rules of practice
in two principal ways.? First, the
proposed rulemaking would require the
Postal Service to submit testimony of a
single witness providing an overview
(or roadmap) of its request, which,
among other things, would both explain
the interrelationship of the testimony
submitted in support of the filing and
highlight all methodological changes.
See proposed rule 53(b). Second, the
rules would be clarified regarding the
Postal Service’s obligation to submit
testimony addressing material
methodological changes affecting

1See Notice of Proposed Rulemaking Concerning
Evidence Supporting Rate and Classification
Changes, PRC Order No. 1355, December 13, 2002.

costing, volume projections, or rate
design. See proposed rules 53(c) and
54(a). Interested persons were invited to
comment on the proposed rules.

Six sets of initial comments were
received,? plus four sets of reply
comments.3 Aside from the Postal
Service, all initial commenters
supported the proposed rule. For its
part, the Postal Service, while
expressing concerns about the proposed
rule changes, characterizes itself as
“generally sympathetic to the
proclaimed need for a better overview of
its case[.]”’ 4

Its principal concern lay with the
form of the roadmap, favoring an
institutional document over testimony.
Id. at 3—-6. To that end, the Postal
Service offers an alternative version of
the proposed rules. It also outlines its
concept of the roadmap document as
well as expressing concerns regarding
the details associated with reporting
methodological changes. Id. at 6-25.

Other commenters also suggest
revisions to the proposed rule. For
example, OCA suggests that the Postal
Service be required to quantify the
impact of every methodological change.
In a similar vein, ABA/NAPM urge the
Commission to quantify the meaning of
material changes. See OCA Comments at
3-6 and ABA/NAPM Comments at 2.
UPS suggests revisions to the proposed
rules regarding details reported by the
Postal Service. UPS Comments at 4.

This rulemaking grew out of the
Ratemaking Summit, jointly sponsored
by the Commission and the Postal

2 See Comments of Alliance of Nonprofit Mailers,
American Business Media, AOL Time Warner, Inc.,
Dow Jones & Company, Inc., Magazine Publishers
of America, Inc., The McGraw-Hill Companies, and
National Newspaper Association, February 12,
2003, (Joint Comments); Letter on Behalf of
American Bankers Association and National
Association of Presort Mailers, February 12, 2003,
(ABA/NAPM Comments); Comments of American
Postal Workers Union, AFL-CIO Regarding Notice
of Proposed Rulemaking Concerning Evidence
Supporting Rate and Classification Changes,
January 15, 2003, (APWU Comments); Office of the
Consumer Advocate Comments on Notice of
Proposed Rulemaking Concerning Evidence
Supporting Rate and Classification Changes,
February 12, 2003, (OCA Comments); Comments of
United Parcel Service in Support of Proposed Rule,
February 11, 2003, (UPS Comments); and Initial
Comments of the United States Postal Service,
February 12, 2003, (Postal Service Comments).

3 See Letter on Behalf of American Bankers
Association and National Association of Presort
Mailers, February 26, 2003, (ABA/NAPM Reply
Comments); Office of the Consumer Advocate Reply
Comments on Notice of Proposed Rulemaking
Concerning Evidence Supporting Rate and
Classification Changes, February 26, 2003, (OCA
Reply Comments); Reply Comments of PostCom,
February 20, 2003; (PostCom Reply Comments); and
Reply Comments of the United States Postal
Service, February 26, 2003, (Postal Service Reply
Comments).

4Postal Service Comments at 1.
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Service during the spring of 2002 to
consider potential improvements in the
ratemaking process. The conferences
provided a useful public forum to
discuss various alternatives intended to
make the current process more efficient.
In order no. 1355, the Commission
addressed the alternatives suggested.
Based on participants’ written and oral
comments, the Commission proposed to
amend its rules of practice to require
that the Postal Service file roadmap
testimony as well as testimony
explaining each material
methodological change in its filing
when submitting formal requests under
subparts B and C of the Commission’s
rules.

The proposed rule is widely
supported by mailer-participants, and
the OCA. The Postal Service opposes
the form of the proposed rule, if not
(entirely) its substance. Among other
things, the Postal Service expresses
concern over any burden that may be
associated with the proposed rule. In
concluding that the proposed rule, with
a minor modification, will facilitate the
ratemaking process, the Commission has
been particularly mindful of the relative
burdens borne by all participants during
omnibus rate proceedings. Based on a
thorough consideration of the comments
received in this proceeding, the
Commission concludes that the rules
adopted herein represent a reasonable
balance among competing interests and
will improve the ratemaking process.

Participants are commended for their
comments. The Commission has found
them useful during its deliberations.
The merit of the various suggestions to
modify the proposed rule is addressed
below. The discussion begins with
consideration of the Postal Service’s
comments.

1. Postal Service Comments

Roadmap testimony. The Postal
Service offers several reasons in support
of its contention that the roadmap
would be more effective as an
institutional document than as
testimony. As the “most obvious
reason,” it questions whether an
individual could be sufficiently familiar
with the various testimonies to be able
to explain them and their
interrelationship. Even if such a witness
were available, the Postal Service
questions the usefulness of the
undertaking, including the need to
respond to discovery and possibly stand
cross-examination. Expanding on this
point, the Postal Service expresses
concern that there may be confusion as
to the proper scope of the roadmap
testimony and that of the substantive
witnesses, and further that there may be

an increased need to redirect questions
among witnesses.>

An additional concern voiced by the
Postal Service is that a witness would be
required to present evidence regarding
Commission methodologies. This result,
the Postal Service contends, would be
inappropriate since the witness would
not be sponsoring the PRC version. 6

The Commission is not persuaded
that an institutional roadmap is
preferable to testimony. For several
reasons, testimony, as opposed to an
institutional document, is a more
appropriate vehicle for providing an
overview of the Postal Service’s filing.

A witness is directly responsible for
the substance of his or her testimony.
Thus, there is a direct accountability
that does not attach to an institutional
roadmap. Form in this instance matters.
Testimony from a single witness is more
likely to present the Postal Service’s
filing as a coherent whole. Furthermore,
discovery can be directed to the
roadmap witness, an option not
available if the roadmap were an
institutional document.”

Requiring the roadmap to be in the
form of testimony does not mean that
the witness could not rely on others for
assistance in producing the testimony.
Rather, as with any testimony, it must
be prepared by or under the supervision
of the sponsoring witness. This should
put to rest any concerns that a single
witness would be unable to understand
the elements of the Postal Service’s
filing. Moreover, that an institutional
document could be produced belies the
suggestion that an individual would be
incapable of providing the same
information in the form of testimony.

Testimony by a roadmap witness is
analogous to that of a policy witness.
Each speaks on behalf of the proponent,
providing a focal point for its proposal.
Thus, including the roadmap testimony
as part of the evidentiary record is
appropriate. The Postal Service
compares the testimony to documents
such as the list of library references or
of the attorney-witness assignments.8
Unlike those documents, which simply

5Postal Service Comments at 4.

61d. at 5. In its comments, APWU also asserts that
the roadmap might best be an institutional
document, as some information may be beyond the
witness’s ken. APWU also expresses concern that
roadmap testimony would be subject to discovery
and possible oral cross-examination. In urging the
use of an institutional roadmap, APWU advocates
using informal discovery to clarify matters related
to the roadmap. APWU Comments at 1. In its reply
comments, PostCom also endorses the Postal
Service’s position. PostCom Reply Comments at 1.

7 Questions to the roadmap witness should be of
a “where” or “who” nature. Questions of a “why”
or “how” nature should be directed to subject
matter witnesses.

8Postal Service Comments at 6.

identify certain organizational features
of the filing, the testimony has
substantive value that warrants its
treatment as record evidence.

Streamlining the administrative
process is central to the proposed rule.
The roadmap testimony is intended to
provide an overview of the Postal
Service’s filing by, among other things,
explaining the interrelationship of the
testimony submitted with the request
and describing material methodological
changes. This testimony is likely to be
the participants’ starting point in
attempting to understand the Postal
Service’s filing. Participants will benefit
because the testimony will provide a
means to quickly grasp the essential
elements of the Postal Service’s filing
and focus on issues of principal
concern. This should produce a more
focused and comprehensive evidentiary
record in the limited time available for
§ 3624 cases and lead to more informed
and cogent decisions by the
Commission. Being able to direct
clarifying questions to the roadmap
witness should facilitate the process,
and questions going to the substance of
particular matters should more readily
be addressed to the witness sponsoring
that proposal.®

In its comments, the Postal Service
notes that it has and is willing to make
reasonable efforts to better explain its
rate case presentations.C In any rate
proceeding, the burden initially lies
with the proponent. The Commission is
sensitive to the issue and recognizes the
Postal Service’s considerable efforts in
rate cases, particularly as relates to
discovery. Omnibus rate cases are
complex and subject to a very expedited
schedule. As a consequence, the
burdens imposed on participants are not
insignificant. The roadmap testimony
attempts to reasonably balance these
relative burdens, while also facilitating
the ratemaking process. As several
comments note, the testimony should
help participants focus more quickly on
substantive issues.1! This, in turn,
should reduce the Postal Service’s
burden of responding to discovery,
particularly that of an exploratory
nature. These efficiencies will redound
to the benefit of all stakeholders.

The Postal Service’s related
contentions that participants may be
confused about the scope of the
roadmap testimony and that this may
cause them to direct interrogatories to

9In terms of discovery, roadmap testimony
should not be perceived as something more than is
intended. Participants should endeavor to address
interrogatories concerning the substantive aspects
of the matter to the appropriate witness.

10 Postal Service Comments at 2.

11 See Joint Comments at 2; UPS Comments at 2.
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the wrong witness are largely
makeweights. As set forth in the
proposed rule, the roadmap testimony
simply provides an overview of the
Postal Service’s filing. Participants are
unlikely to confuse that purpose with
the role played by witnesses sponsoring
the more substantive aspects of the
testimony on point. However, even if on
occasion an interrogatory is directed to
the wrong witness, the solution is
simple. The Postal Service is well
practiced at redirecting interrogatories
to the appropriate witness, and the
roadmap witness should be especially
familiar with which witness addresses a
particular topic. Hence, the Postal
Service’s argument provides no basis to
reject the roadmap testimony.

The Postal Service expresses concern
that the roadmap witness would, in
effect, be sponsoring testimony
regarding PRC methodologies when
addressing material changes to the
preexisting PRC versions proposed by
the Postal Service in that proceeding.12
The comparison required by this
exercise cannot be equated with
sponsoring the preexisting
methodology. It merely identifies and
gives context to the proposed change,
serving as a benchmark so that the
impact can be assessed. Testimony by
the roadmap witness describes the areas
of change. This does not amount to
sponsoring the preexisting
methodology. Similarly, witnesses
submitting testimony under rule 53(c)
sponsor the proposed methodological
changes, not the preexisting
methodology. That they may be
compelled to reference the preexisting
methodology does not mean they are
sponsoring it.13

Interrelationships among testimonies.
The Postal Service suggests the format
and level of detail that would, in its
view, satisfy the intent of the proposed
rule to provide an overview of its
filing.14 For example, the Postal Service
states that a roadmap explaining the
functional components of the case,
including identifying testimonies that
addressed each component, would
appear to provide a sufficient overview
of its filing in conformance with the
proposed rule, except as relates to
methodological changes.’> While it
states that one might quibble over
whether such a document would
adequately explain how the testimonies

12 Postal Service Comments at 4-5.

13 As the OCA notes, ‘“The Postal Service witness
is obviously not deemed to be sponsoring the PRC
version; only explaining how the Postal Service’s
presentation relates to the Commission’s
methodologies.” OCA Reply Comments at 5.

14 See Postal Service Comments at 6-12.

15 Id. at 7-8.

interrelate, it believes that ““the
description of the functional
organization of the filing would
encapsulate the informational flows that
define the interrelationships [among]
the testimonies.” 16 Further, it indicates
that it would have no difficulty
summarizing sources of material inputs,
including outputs used as inputs,
employed by its various witnesses.1”

In order no. 1355, the Commission,
illustratively citing the testimony of
witness Van-Ty-Smith in docket no.
R2001-1, observed that she briefly notes
that certain witnesses use her mail
processing volume-variable costs. The
order concludes that “something more”
would be required of the roadmap
witness.18

Quoting an excerpt from Van-Ty-
Smith’s testimony, the Postal Service
questions what more would be required
of it to satisfy this facet of the proposed
rule.19 Order no. 1355, as pointed out by
the OCA, expands on the statement: 20
“Specifically, the roadmap witness’s
overview of the Postal Service’s filing
would identify the subject matter of
each witness’s testimony, explain how
the testimony of the various witnesses
interrelates, and highlight changes in
cost methodology, volume estimation
and rate design.” See proposed
§3001.53(b). Thus, with reference to
Van-Ty-Smith’s testimony, the roadmap
witness would, among other things,
explain the linkage between her analysis
and the testimony of those witnesses
who rely on it.

The roadmap testimony should
provide a coherent overview of the
Postal Service’s filing. To be sure, the
excerpt from Van-Ty-Smith’s testimony
does identify some interrelationship
between her testimony and that of other
witnesses. Certain interrelationships are
reasonably clear, e.g., the description
regarding witness Kay’s development of
incremental costs and Meehan’s base
year costs. It is less clear, however,
regarding the “updates [of] other types
of information coming out of the
methodology for mail processing costs
which are used by other witnesses, such
as [Smith, Mayes, Eggleston, and
Miller], as the source of inputs for some
of their cost studies.” 21 While the
statement would alert the reader that
some relationship exists between Van-
Ty-Smith’s and the referenced
testimony, it lacks specifics other than

16 Id. at 8.

17 Ibid.

18 PRC Order No. 1355, December 12, 2002, at 7.

19 Postal Service Comments at 7-8.

20 PRC Order No. 1355, December 12, 2002, at 7—
8.

21Postal Service Comments at 9, quoting USPS—
T-13 at 1.

a general reference to cost studies.
Moreover, the statement is somewhat
qualified, referring to witnesses “such
as”” Smith, et al., and that the inputs are
used in “some of their cost studies.” 22

As written, that testimony falls short
of explaining the linkage between Van-
Ty-Smith’s analysis and the testimony
of those witnesses who rely on it. The
Commission recognizes, of course, that
the testimony was not written with the
proposed rule in mind. Moreover, as the
Postal Service suggests, the foregoing
description might be sufficient “[i]n the
context of a comprehensive roadmap
* * * because any potential questions
with respect to the more specific
purposes of, for example, the testimony
of witness Miller, could be quickly
resolved by other information within
the roadmap document discussing Mr.
Miller’s cost study testimony.”” 23 Thus,
if the linkages to Van-Ty-Smith’s
testimony are adequately detailed in the
portion of the roadmap testimony that
addresses, for example, witness Miller’s
testimony, the proposed rule would be
satisfied.

The description in the roadmap
testimony is not a surrogate for the
underlying testimony of the witness
referenced, e.g., Miller’s testimony in
docket no. R2001-1, USPS-T-22. It
should, however, be sufficiently
detailed to explain linkages between the
two testimonies. This does not mean
that the roadmap testimony is to
function as a cross-referencing vehicle.
That function, as the Postal Service
notes, is “fulfilled by the complete
documentation submitted by each
witness.” 24

In sum, the roadmap testimony is
intended to facilitate consideration of
complex rate and classification requests
by providing participants with an
overview of the filing, including
identifying changes in methodology. It
should enable participants to focus
more quickly on issues affecting rates
(or service) of concern to them. The
level of detail to be included in the
roadmap testimony undoubtedly will
evolve over time. Based on its
comments, the Postal Service appears
committed to making a good faith effort
to comply with the rules. The
Commission would expect no less and,
based on experience, believes that
Postal Service adheres to that standard
in matters before the Commission.

Changes in methodology. Under the
proposed rule, the roadmap testimony
would highlight changes in cost
methodology, volume estimation, and

22 [bid.
23]d. at 9.
24]d. at 10.
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rate design. In addition, the witness
sponsoring the methodological changes
would be required to explain each
material change and quantify its impact.
The Postal Service raises concerns about
each.

First, the Postal Service states its
assumptions regarding the term ““cost
methodology,” correctly noting that the
term extends to subclass costs (CRA
costs) and cost study costs.25 The Postal
Service then outlines what it
characterizes as an appropriate response
to address changes in cost methodology
under proposed Rule 53(b) and (c).
Under its suggested approach, the
roadmap document would contain a
summary of each witness’s testimony,
identifying material changes in cost
methodology.26 The summaries could
include a comparison of results under
the proposed methodology with those
obtained under that used by the
Commission in the most recent rate
proceeding. Generally, such
comparisons would simply present the
relevant material from PRC-version
library references along with the results
of the witness sponsoring the change.2?

If the roadmap were an institutional
document perhaps the foregoing would
be satisfactory. That approach, however,
has been rejected. Moreover, under the
Postal Service’s proposal, any
distinctions between rule 53(b) and (c)
are lost. The distinctions are not
insignificant.

Perhaps because it would prefer the
roadmap be an institutional document,
the Postal Service pays scant attention
to proposed rule 53(c), suggesting that
the rule be revised in two ways. The
Postal Service proposes that any
discussion of the impact of material
changes be removed to its proposed rule
53(b), the institutional roadmap
document.28 In addition, because of its
concern over sponsoring PRC versions,
the Postal Service suggests modifying
proposed rule 53(c) to eliminate any
reference to the Commission.29

These suggested revisions reflect the
Postal Service’s preference for an
institutional roadmap document in lieu
of testimony. Since that approach has
been rejected, these suggestions will not
be adopted. Accordingly, the
Commission will adopt rule 53(c) as
initially proposed.

Proposed rule 53(b) requires the filing
of a single piece of testimony providing
an overview of the request, including,

25]d. at 13.

26 Id. at 14.

27 Jbid.

28]d. at 15—16.

29]d. at 16, 1n.6; see also attachment to Postal
Service Comments.

among other things, highlighting
methodological changes. Proposed rule
53(c) directs the Postal Service to file
testimony addressing the details of
material methodological changes,
including the impact of such changes.
The rule assures that testimony will be
filed by a witness sponsoring and
explaining each relevant methodological
change.

Aside from reiterating its advocacy of
an institutional roadmap document in
lieu of testimony, the Postal Service, in
a rather extensive discussion, compares
the proposed rule to what is required
under current rule 54(a).3° The
discussion is useful to the extent it
points out that, as a practical matter,
judgment must be exercised in reporting
on various types of changes, e.g., those
due to updates, operational changes, or
new analytical approaches. In the
context of current rule 54(a), the Postal
Service indicates that it has attempted
“to employ a rule of reason” in
responding to the requirements of that
rule.31 The larger point of the
discussion, however, is concern that the
proposed rule not undermine the Postal
Service’s ability to develop, support,
and present its case.32 This concern
appears to be overstated. While the
Commission is not adopting the Postal
Service’s suggestion that the roadmap
take the form of an institutional
document, the end result nonetheless
strikes a reasonable balance between
competing interests. The roadmap
testimony will facilitate litigation of
Postal Service rate requests without
significantly increasing burdens borne
by the Postal Service. Moreover, should
they not work as intended, the rules
may be revisited in the future.

Second, the Postal Service expresses a
preference for eliminating any
discussion of volume forecasting from
the roadmap, arguing, for example, that
the issue is uncontroversial and that
there are no appreciable differences
between its approach to forecasting
volume and the Commission’s.33
Nonetheless, the Postal Service does not
foresee any major difficulties in
complying, and this aspect of the
proposed rule will be retained. While
the volume estimates currently are
perhaps less controversial than other
rate issues, they remain important in
determining an overall revenue
requirement and methodological
changes should be identified clearly at
the outset of any rate proceeding.

30Id. at 16-20.
31]d. at 18, n.8.
32]d. at 19-20.
33]d. at 21.

Finally, the Postal Service addresses
changes in rate design. It questions the
need for any extensive discussion
within the roadmap, finding it unlikely
that any participant interested in rates
for a particular subclass would not turn
to the testimony of the relevant rate
design witness. Thus, it suggests that
the rule would be satisfied if the
subclasses or services addressed by each
rate design witness plus any material
rate design changes were identified in
the roadmap.34

Systems for developing rates for some
subclasses rival the complexity of those
used to develop costs, and changes may
be difficult to identify easily. The Postal
Service’s interpretation might appear to
be a reasonable first cut in complying
with this facet of the proposed rule in
some instances, but it should be borne
in mind that the purpose of these
amendments is to facilitate immediate
awareness of changes and their impact.
Rate design is an undeniably important
ratemaking function. To the extent that
the Postal Service proposes changes,
whether as a classification change or
part of its rate request, the discussion of
rate design changes is part of the
coherent whole that the roadmap
testimony is designed to present.
Whether the level of detail provided in
the testimony is adequate or not can
best be assessed after experience with
the rule is gained. Thereafter, changes,
if any, can be considered. It bears
emphasizing, however, that the
proposed rule attempts to strike a
reasonable balance between the
litigation burdens imposed on
participants and the Postal Service. It
makes more sense to specifically
identify changes in one place than to
assume that all intervenors can, without
help, identify the testimony most
relevant to their specific interest areas.
In the Commission’s view, the rules
adopted will improve the process and
thus benefit all concerned.

2. OCA Comments

In order no. 1355, the Commission
stated that “[pJursuant to proposed rule
53(c), it would fall to the sponsoring
witness to provide details of the change,
including estimating (or quantifying) its
effects.” 35 The responsibility of the
sponsoring witness is clear. The
Commission recognized, however, that
quantifying a material change was
subject to some ambiguity. Accordingly,
it invited interested parties to comment

34 ]d. at 24-25. The latter, the Postal Service
observes, may cause the summaries of rate design
testimonies to be more detailed than those for other
witnesses. Id. at 25.

35 PRC Order No. 1355, December 12, 2002, at 9.
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on the benefits of imposing the
requirement.

OCA urges the Commission to modify
proposed rule 53(c) to make more
explicit the requirement that the Postal
Service quantify the impact of material
changes in cost methodology, volume
estimation, and rate design.3¢ OCA
contends that the proposed rule does
not specifically require the Postal
Service to quantify such effects, as, in
its view, the text of order no. 1355
suggests is required. Thus, OCA
suggests that proposed rule 53(c)
employ specific language to require
quantitative estimates of the impact of
each methodological change. 37

The Postal Service opposes this
suggestion, asserting that the rule
should not be altered to require
quantification in all circumstances.38
Reiterating its initial comments, the
Postal Service states that, when
comparisons between the PRC and
Postal Service versions can be made, the
most relevant type of quantification
would be routinely provided in the
roadmap document it envisions.39 It
asserts that in most instances parties
will be interested in only the
cumulative effect of the changes,
particularly as relates to the roadmap
document. The Postal Service also
criticizes the suggestion as overlooking
the extensive documentation that it files
in support of its requests. The Postal
Service concludes that its focus should
be on the cumulative effects of new
analyses, with participants free to
investigate whatever components they
believe to be most significant.40

To some degree, OCA and the Postal
Service appear to be talking at cross-
purposes. OCA’s comments address
proposed rule 53(c), which directs the
Postal Service to file testimony
addressing the details of material
methodological changes, including the
impact of such changes. For its part,
however, the Postal Service’s response
is based on “‘the roadmap document it
envisions[,]”” 41 an approach, as noted,
that ignores distinctions between
proposed rules 53(b) and (c).

As proposed, rule 53(c) requires the
Postal Service to submit testimony that
identifies and explains each material

36 OCA Comments at 2—4.

37 Id. at 3. ABA/NAPM appear to raise a similar
concern in their comments that the rule should
require the Postal Service to identify situations
when several small changes “all going in the same
direction’” have a material effect even if taken
individually the changes may not. ABA/NAPM
Comments at 2.

38 Postal Service Reply Comments at 10.

39 Ibid.

40]d. at 11.

41]d. at 10.

change in cost methodology, volumes,
and rate design. That testimony shall
also discuss the impact of each such
change on the levels of attributable
costs, volumes, and rate levels. In order
no. 1355, the Commission recognized
that quantifying the effects of
methodological changes may, in some
instances, prove difficult. The
Commission further noted that the
proposed rules are not intended to
require the Postal Service to address
each change regardless of its
CONSequences.

The Commission appreciates the
OCA’s comments. OCA’s comments,
however, gloss over any difficulties
associated with quantifying interrelated
methodological changes. OCA’s
suggestion that the Commission’s rules
be revised to require the Postal Service
to quantify the impact of each separate
methodological change overreaches.
Furthermore, while OCA'’s basic point
that the proposed rule does not hew
explicitly to the discussion in order no.
1355 is not in dispute, the intent of the
proposed rule is nonetheless reasonably
clear.

As the Postal Service indicates,
quantification becomes more difficult
when several changes operate jointly.42
To be sure, the cumulative effect of
these changes is important. It remains to
be seen whether parties will, for the
most part, be interested only in the
cumulative effect as the Postal Service
contends. In any event, parties wanting
more detail can avail themselves of
discovery. Moreover, as the Postal
Service notes, as part of its filing it
provides comprehensive rate case
documentation that permits replication
of its analyses. Consequently, the
Commission declines to adopt the
OCA’s suggestion.

The OCA also suggests that the rules
be amended to bar institutional
responses to interrogatories seeking to
clarify a proponent’s proposal(s) and
evidence.*3 In support, OCA notes that
responses to presiding officer
information requests are sponsored by
witnesses. In addition, OCA argues that
timing may become an issue with
written discovery.4# The Postal Service
opposes this suggestion, arguing,
principally, that OCA fails to
demonstrate that institutional responses
have caused problems in recent
dockets.*5

42]d. at 10.

43 OCA Comments at 4-6. Alternatively, OCA
would permit institutional responses provided a
witness is identified at the time and is available to
stand cross-examination should it be requested. Id.
at 6.

44]d. at 5.
45 Postal Service Reply Comments at 11-13.

The expedition required in omnibus
rate cases puts a premium on attempting
to quickly understand the Postal
Service’s filing. Written discovery is the
principal means for clarifying the Postal
Service’s proposals. Informal
discussions with the Postal Service and
technical conferences may supplement
this process. While timing can be an
issue with respect to written discovery,
cross-examination remains available to
participants as well. The rationale
offered by OCA for the suggestion does
not warrant its adoption. It is well
understood that participants submitting
institutional responses to discovery
requests must be prepared to provide a
sponsoring witness if follow-up oral
cross-examination is required. OCA has
failed to demonstrate that institutional
responses have caused participants
problems in understanding the Postal
Service’s case in recent proceedings.
Should it become a problem, however,
the Commission’s rules provide means
for seeking redress.

OCA also proposes that the
Commission should, as a matter of
practice, formally notice in the Federal
Register participants’ alternative
proposals in any case set for hearing.46
OCA believes that such notice would
apprise interested persons of any new
proposals and preempt any due process
claims that adequate notice was not
given. No commenter addressed this
suggestion.

The Commission declines to adopt
this suggestion. OCA does not advocate
codifying this practice in the
Commission’s rules.4” Thus, for
purposes of this rulemaking, the
suggestion is essentially a nullity. The
Commission could, were it so inclined,
adopt the practice irrespective of this
rulemaking. Moreover, as OCA notes,
generally the original notice issued by
the Commission is sufficient to apprise
interested persons of the nature of the
proceeding, including the possibility
that its recommendations may differ
from the Postal Service’s request.

Finally, OCA incorporates its
comments from docket no. RM2003-3 to
the extent they may be more
appropriately considered in this
proceeding.#® The Commission finds
those comments more relevant to docket
no. RM2003-3.

3. UPS Comments

UPS proposes two modifications to
the proposed rules. The Postal Service
opposes both. First, UPS suggests
revising rule 53(b) by substituting the

46 OCA Comments at 6-8.
47]d. at 8.
48 Jbid.
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word “describing” for “highlighting.”
The intent of this proposal is to have the
roadmap witness generally explain the
change and the reason for it.#® The
Postal Service opposes the wording
change. While acknowledging that the
word describe may not be “utterly
inappropriate,” contending that the use
of “highlighting” better conveys the
appropriate level of detail.5°

The Commission adopts this UPS
suggestion. On reflection, the term
“highlighting” is perhaps too
ambiguous in the context of the rule.
The roadmap witness should describe
changes in cost methodology, volume
projections, and rate design in sufficient
detail to inform the reader of the nature
of the change.5? This should adequately
inform the reader of the change and
direct him or her to the testimony of the
witness sponsoring the proposed
change, where the complete details of
material methodological changes will be
contained. In this fashion, the roadmap
testimony will fulfill its intended role.
Moreover, this clarifying change appears
to be consistent with the Postal
Service’s understanding of the
roadmap’s function. Specifically, the
Postal Service recognizes that the
description of the changes must be
sufficient to enable readers to
understand the nature of the changes.52

Second, UPS suggests that rule 53(c)
be modified by inserting the phrase ““for
each affected subclass” at the end of the
final sentence to that subsection.53 UPS
states that its proposal is intended to
make the intent of the proposed rule
clear.54 In opposing this suggestion, the
Postal Service observes, first, that the
effect of some changes cannot be
presented at the subclass level. In
support, it references a study done by
witness Bozzo. Second, the Postal
Service states that certain cost studies
are done below the subclass level.
Finally, the Postal Service asserts the
change is unnecessary as it intends,
where appropriate, to provide the
impacts by subclass.>5

The rule will be adopted as proposed.
The testimony required by this
subsection directs, first, that material
changes in cost methodology, volume

49UPS Comments at 4.

50 Postal Service Reply Comments at 5.

511t will not be necessary for the roadmap witness
to explain the reason for the change, provided that
the sponsoring witness does.

52Postal Service Reply Comments at 5.

53 UPS Comments at 5. Thus, as proposed, the
sentence would read: “The testimony required in
this subsection (c) shall also include a discussion
of the impact of each such change on the levels of
attributable costs, projected volumes, and rate
levels for each affected subclass.”

54 Jbid.

55 Postal Service Reply Comments at 5-6.

projections, and rate design be
identified and explained. The intent of
this provision is that the relevant
witness explain each material change,
which may affect the system as a whole
or individual classes or subclasses of
mail. Rule 53(c) also requires that the
impact of each material change on the
levels of attributable costs, projected
volumes, and rate levels be discussed.
The nature and impact of the change
will dictate the form of the discussion.
On occasion, it may involve the system
as a whole. More often, however, the
discussion of impacts is likely to be at
the subclass level or below. The Postal
Service appears to acknowledge this
possibility with its comment that
“certain cost studies are done below the
subclass level (i.e., at the rate category
level).” 56

The Postal Service’s contention that
the impact of certain changes cannot be
presented at the subclass level warrants
brief comment, albeit not for its
substance. As support for its position,
the Postal Service refers to witness
Bozzo’s analyses of mail processing cost
pool variabilities, stating that his results
did not relate directly to subclasses. The
Postal Service notes that witness Van-
Ty-Smith distributed mail processing
costs to subclasses in the last
proceeding.57 While the Bozzo example
may adequately answer UPS’s
suggestion, ambiguity may nonetheless
persist as to Van-Ty-Smith’s testimony.
Under the proposed rule, it would fall
to witness Van-Ty-Smith to discuss the
impact of any material changes in the
distribution of mail processing costs.

4. ABA/NAPM Comments

ABA/NAPM suggest that the
Commission should quantify, perhaps
by examples, what constitutes ‘“material
effect.” 58 While the phrase “material
effect” appears in the text of order no.
1355 (at 9), it does not, as the Postal
Service notes,5° appear in the proposed
rule. At that point in the text, the phrase
is describing the responsibilities of the
roadmap witness, which are set forth in
proposed rule 53(b). The details of the
change, however, are the responsibility
of the witness sponsoring the change.
See order no. 1355, December 12, 2002
at 9.

In urging the Commission to quantify
“material effect,” ABA/NAPM focus on
rate changes, noting that changes as
small as a few hundreds of a cent are
material to them.60 Attempting to

56 Id. at 5.

57 Ibid.

58 ABA/NAPM Comments at 2.

59 Postal Service Reply Comments at 6.
60 ABA/NAPM Comments at 2.

quantify “material effect” at the rate cell
level, as the commenters appear to
suggest, would be impractical and
would impose an unwarranted burden
on the Postal Service. The central issue
is what is material, and that, as the
Postal Service recognizes, may vary
depending on the circumstances. Thus,
while the Postal Service’s observation
that small rate changes may be material
for one rate schedule but not another
may adequately rebut ABA/NAPM’s
request for quantification, it also implies
the standard of materiality that should
govern its response to the rules. As the
Postal Service recognizes, small
changes, e.g., tenths of a cent, might be
material for certain rate schedules, e.g.,
First-Class, Standard, but unlikely to be
for others, e.g., Express Mail, Priority
Mail.61 Accordingly, the issue of
materiality fairly answers itself.

In order no. 1355, the Commission
provided guidance concerning the types
of changes that fall within the scope of
the proposed rule.62 In brief, as set forth
in proposed rule 53(c), the “intent is to
capture substantive changes.” 63 The
Postal Service appears to understand the
intent of the proposed rule. In opposing
ABA/NAPM’s suggestion, it states that
in testimonies it routinely addresses
methodological changes considered to
be material .54 The new rules should not
impose substantial additional burden on
the Postal Service. Inevitably, the rules
will require the Postal Service to
exercise some judgment. In its initial
comments, the Postal Service indicates
it employs a rule of reason when
addressing the requirements of rule
54(a). When addressing the
requirements of the new rules, the
Postal Service would do well to bear
that standard in mind. If in doubt,
however, it should err on the side of
noting the matter in the relevant
testimony.

ABA/NAPM also request that the
Commission require that the ““alternate
cost presentation” mandated by rule
54(a)(1) be sponsored by a Postal
Service witness rather than simply
being submitted as a library reference.
ABA/NAPM indicate that sponsorship
would be limited essentially to
explaining the calculations.65 The
Postal Service opposes this
suggestion.66

ABA/NAPM have not shown that the
current format fails to provide

61 Postal Service Reply Comments at 6.
62PRC Order No. 1355, December 12, 2002 at 8—

63]d. at 8.

64 Postal Service Reply Comments at 6.
65 ABA/NAPM Comments at 3.

66 Postal Service Reply Comments at 7—8.
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participants with sufficient information
about results under the PRC version to
warrant requiring a Postal Service
witness to sponsor the results.
Institutional discovery and technical
conferences remain available to
participants. Accordingly, the
suggestion will not be adopted at this
time.

Finally, ABA/NAPM request that the
Commission clarify that the proposed
amendment to rule 54(a)(1) does not
change the reporting requirements
regarding attribution procedures, but
rather that they will now be covered by
rule 53(c).6” The Commission clarifies
that ABA/NAPM’s understanding is
correct.

Conclusion

For the reasons discussed above, the
Commission hereby amends subparts B
and C of its rules of practice and
procedure as set forth below. Any
suggestion or request to modify the
Commission’s rules raised by any
participant not specifically addressed
herein is denied.

It is ordered:

1. The Commission adopts the
provisions set forth below as final rules
amending 39 CFR 3001.53, 54, and 63.

2. These rules will take effect on
October 1, 2003.

3. The Secretary shall cause this
notice and order adopting final rule to
be published in the Federal Register.

By the Commission.
Dated: August 7, 2003.
Garry J. Sikora,
Acting Secretary.

List of Subjects in 39 CFR Part 3001

Administrative practice and
procedure, Postal Service.
= For the reasons stated in the
accompanying order, the Commission
adopts the following amendments to 39
CFR part 3001—Rules of Practice and
Procedure Subpart B—Rules Applicable
to Requests for Changes in Rates or Fees
and Subpart C—Rules Applicable to
Requests for Establishing or Changing
the Mail Classification Schedule as
follows:

PART 3001—RULES OF PRACTICE
AND PROCEDURE

= 1. The authority citation for part 3001
continues to read as follows:

Authority: 39 U.S.C. 404(b); 3603; 3622—
24; 3661, 3662, 3663.

Subpart B—Rules Applicable to
Requests for Changes in Rates or Fees

= 2. Revise §3001.53 to read as follows:

67 ABA/NAPM Comments at 2—3.

§3001.53 Filing of prepared direct
evidence.

(a) General requirements.
Simultaneously with the filing of the
formal request for a recommended
decision under this subpart, the Postal
Service shall file all of the prepared
direct evidence upon which it proposes
to rely in the proceeding on the record
before the Commission to establish that
the proposed changes or adjustments in
rates or fees are in the public interest
and are in accordance with the policies
and the applicable criteria of the Act.
Such prepared direct evidence shall be
in the form of prepared written
testimony and documentary exhibits
which shall be filed in accordance with
§3001.31.

(b) Overview of filing. As part of its
direct evidence, the Postal Service shall
include a single piece of testimony that
provides an overview of its filing,
including identifying the subject matter
of each witness’s testimony, explaining
how the testimony of its witnesses
interrelates, and describing changes in
cost methodology, volume estimation,
or rate design, as compared to the
manner in which they were calculated
by the Commission to develop
recommended rates and fees in the most
recent general rate proceeding. This
testimony should also identify, with
reference to the appropriate testimony,
each witness responsible for addressing
any methodological change described in
paragraph (c) of this section.

(c) Proposed changes. As part of its
direct evidence, the Postal Service shall
submit testimony that identifies and
explains each material change in cost
methodology, volume estimation, or rate
design, compared to the method
employed by the Commission in the
most recent general rate proceeding.
This requirement shall not apply to any
such change adopted by the
Commission in an intervening
proceeding. The testimony required in
this paragraph (c) shall also include a
discussion of the impact of each such
change on the levels of attributable
costs, projected volumes, and rate
levels.
= 3.In § 3001.54 paragraph (a)(1) is
revised to read as follows:

§3001.54 Contents for formal requests.

(a) General requirements. (1) Each
formal request filed under this subpart
shall include such information and data
and such statements of reasons and
bases as are necessary and appropriate
fully to inform the Commission and the
parties of the nature, scope,
significance, and impact of the proposed
changes or adjustments in rates or fees
and to show that the changes or

adjustments in rates or fees are in the
public interest and in accordance with
the policies of the Act and the
applicable criteria of the Act. To the
extent information is available or can be
made available without undue burden,
each formal request shall include the
information specified in paragraphs (b)
through (r) of this section. If a request
proposes to change the cost attribution
principles applied by the Commission
in the most recent general rate
proceeding in which its recommended
rates were adopted, the Postal Service’s
request shall include an alternate cost
presentation satisfying paragraph (h) of
this section that shows what the effect
on its request would be if it did not
propose changes in attribution
principles.

* * * * *

Subpart C—Rules Applicable to
Requests for Establishing or Changing
the Mail Classification Schedule

m 4. Revise § 3001.63 to read as follows:

§3001.63 Filing of prepared direct
evidence.

(a) General requirements.
Simultaneously with the filing of the
formal request for a recommended
decision under this subpart, the Postal
Service shall file all of the prepared
direct evidence upon which it proposes
to rely in the proceeding on the record
before the Commission to establish that
the mail classification schedule or
changes therein proposed by the Postal
Service are in accordance with the
policies and the applicable criteria of
the Act. Such prepared direct evidence
shall be in the form of prepared written
testimony and documentary exhibits
which shall be filed in accordance with
§3001.31.

(b) Requests affecting more than one
subclass. Each formal request filed
under this subpart affecting more than
one subclass or special service is subject
to the requirements of § 3001.53(b) and
(c).

[FR Doc. 03-20566 Filed 8—12-03; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2003-0180; FRL-7315-9]

Tralkoxydim; Time-Limited Pesticide
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of
tralkoxydim in or on barley, grain;
barley, hay; barley, straw; wheat, forage;
wheat, grain; wheat, hay; wheat, straw.
Syngenta Crop Protection, Inc.
requested this tolerance under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).
The tolerance will expire on May 1,
2005.

DATES: This regulation is effective
August 13, 2003. Objections and
requests for hearings, identified by
docket ID number OPP-2003-0180,
must be received on or before October
14, 2003.

ADDRESSES: Written objections and
hearing requests may be submitted
electronically, by mail, or through hand
delivery/courier. Follow the detailed
instructions as provided in Unit VI. of
the SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT: Jim
Tompkins, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number: 703
305 5697; e-mail address:
tompkins.jim@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

»  Crop production (NAICS 111)

e Animal production (NAICS 112)

¢ Food manufacturer (NAICS 311)

¢ Pesticide manufacturer (NAICS
32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
Unit II. of this preamble. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2003-0180. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall#2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cf r180_00.html,
a beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. Once in
the system, select “‘search,” then key in
the appropriate docket ID number.

II. Background and Statutory Findings

In the Federal Register of March 21,
2003 (68 FR 13920-13924) (FRL-7295—
5), EPA issued a notice pursuant to
section 408 of the FFDCA, 21 U.S.C.
346a, as amended by the FQPA (Public
Law 104-170), announcing the filing of
a pesticide petition (PP 6F4631) by
Sygenta Crop Protection, Inc, P.O. Box

18300, Greensboro, N.C, 27419-8300.
This notice included a summary of the
petition prepared by Syngenta Crop
Protection, the registrant. There were no
comments received in response to the
notice of filing.

The petition requested that 40 CFR
180.548 be amended by establishing a
tolerance for residues of the herbicide
tralkoxydim, 2-(Cyclohexen-1-one, 2-[1-
(ethoxyimino) propyl]-3-hydroxyl-5-
(2,4,6-trimethylphenyl)-(9Cl), in or on
barley, grain at 0.02 parts per million
(ppm) ; barley, hay at 0.02 ppm; barley,
straw at 0.05 ppm; wheat, forage at 0.05
ppm; wheat, grain at 0.02 ppm; wheat,
hay at 0.02 ppm; and wheat, straw at
0.05 ppm. The tolerance will expire on
May 1, 2005.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines ““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
(62 FR 62961, November 26, 1997)
(FRL-5754-7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of the
FFDCA , for a tolerance for residues of
tralkoxydim on barley, grain at 0.02
parts per million (ppm) ; barley, hay at
0.02 ppm; barley, straw at 0.05 ppm;
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wheat, forage at 0.05 ppm; wheat, grain
at 0.02 ppm; wheat, hay at 0.02 ppm;
and wheat, straw at 0.05 ppm EPA’s
assessment of exposures and risks
associated with establishing the
tolerance was discussed in the Federal
Register December 16, 1998 (63 FR
69194-69200) and will not be repeated
in this notice.

IV. Conclusion

Therefore, the tolerance is established
for residues of tralkoxydim, 2-
(Cyclohexen-1-one, 2-[1-(ethoxyimino)
propyl]-3-hydroxyl-5-(2,4,6-
trimethylphenyl)-(9Cl), in or on barley,
grain at 0.02 ppm ; barley, hay at 0.02
ppm; barley, straw at 0.05 ppm; wheat,
forage at 0.05 ppm; wheat, grain at 0.02
ppm; wheat, hay at 0.02 ppm; and
wheat, straw at 0.05 ppm

Due to the second species
carcinogenicity study data gap: EPA
believes it is inappropriate to establish
permanent tolerances for the uses of
tralkoxydim at this time. EPA believes
that the existing data support time-
limited tolerances to May 1, 2005.
Therefore, time-limited tolerances are
established for residues of the herbicide,
tralkoxydim, 2-(Cyclohexen-1-one, 2-[1-
(ethoxyimino)propyl]-3-hydroxy-5-
(2,4,6-trimethylphenyl)-(9Cl), in or on
the raw agricultural commodities: barley
grain, barley hay, wheat grain and wheat
hay at 0.02 ppm, and barley straw,
wheat forage and wheat straw at 0.05
ppm. These time-limited tolerances will
expire and be revoked on May 1, 2005.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “‘object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d), as was provided in the
old sections 408 and 409 of the FFDCA.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
—OPP-2003-0180. in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 14, 2003.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm.104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA—.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603—-0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—

5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.1. Mail your
copies, identified by docket ID number—
OPP-2003-0180., to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.1. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of the FFDCA in
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response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to

include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ‘“‘major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 31, 2003.

Debra Edwards,

Director, Registration Division, Office of
Pesticide Programs.

» Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

» 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.
= 2. Section 180.548 is amended by
revising the table to paragraph (a) to read
as follows:

§180.548 Tralkoxydim; tolerances for
residues.

(a) * * *
Expiration/
Commodity P?nritlﬁopner revocation
date

Barley, grain ..... 0.02 5/1/05
Barley, hay ........ 0.02 5/1/05
Barley, straw ..... 0.05 5/1/05
Wheat, forage 0.05 5/1/05
Wheat, grain ..... 0.02 5/1/05
Wheat, hay ....... 0.02 5/1/05
Wheat, straw ..... 0.05 5/1/05
* * * * *

[FR Doc. 03-20433 Filed 8-12-03; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2003-0251; FRL-7319-5]
Hydramethylnon; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of
hydramethylnon in or on pineapple.
BASF requested this tolerance under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).
DATES: This regulation is effective
August 13, 2003. Objections and
requests for hearings, identified by
docket ID number OPP-2003-0251,
must be received on or before October
14, 2003.
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ADDRESSES: Written objections and
hearing requests may be submitted
electronically, by mail, or through hand
delivery/courier. Follow the detailed
instructions as provided in Unit VI. of
the SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT.:
Richard J. Gebken, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW.,Washington,
DC 20460-0001; telephone number:
(703) 305—6701; e-mail address:
gebken.richard@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111)

¢ Food manufacturing (NAICS 311)

* Pesticide manufacturing (NAICS
32532)

* Animal production (NAICS 112)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2003-0251 The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records

Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180_00.html, a
beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. Once in
the system, select “search,” then key in
the appropriate docket ID number.

II. Background and Statutory Findings

In the Federal Register of October 6,
1999 (64 FR Page 54300-54303) (FRL—
6029-9), EPA issued a notice pursuant
to section 408 of FFDCA, 21 U.S.C.
346a, as amended by FQPA (Public Law
104-170), announcing the filing of a
pesticide petition (PP 2F02609) by
BASF Corporation, 26 Davis Drive, P.O.
Box 13528, Research Triangle Park, NC
27709-3528. That notice included a
summary of the petition prepared by
BASF Corporation, the registrant. There
were no comments received in response
to the notice of filing.

The petition requested that 40 CFR
180.395 be amended by establishing a
tolerance for residues of the insecticide
Hydramethylnon in or on pineapple at
0.05 parts per million (ppm).

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”

Section 408(b)(2)(A)(ii) of the FFDCA
defines ‘““safe” to mean that“there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
(62 FR 62961, November 26, 1997)
(FRL-5754-7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of the
FFDCA, for a tolerance for residues of
hydramethylnon on pineapple at 0.05
ppm. EPA’s assessment of exposures
and risks associated with establishing
the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by hydramethylnon
are discussed in Table 1 of this unit as
well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies reviewed.
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No.

Study Type

Results

870.3100

Subchronic Feeding - Rat

NOAEL = 2.5 mg/kg/day
LOAEL = 5.0 mg/kg/day - decreased testicular weights
(34%), and testicular atrophy.

870.3150

Subchronic Gavage - Dog

NOAEL = 3 mg/kg/day - LDT; decreased food consump-
tion (11%/20%, males/females) and body weight gain
(11%/9%, males/females).

LOAEL = not defined

Lethal Dose = 6 mg/kg/day - decreased food consump-
tion and body weight gain, 1t SGPT, cachexia, wasting
of muscle and subcutaneous fat, testicular atrophy,
and death.

870.3150

Subchronic Gavage - Dog

NOAEL = 1.0 mg/kg/day
LOAEL = 3.0 mg/kg/day - increased incidence of soft
stools, mucoid stools, and diarrhea.

870.3200

21-Day Dermal - Rabbit

NOAEL = 250 mg/kg/day (HDT)

Food consumption was depressed as much as 38% and
45% in the high-dose males and females, compared
to controls. The high-dose males and females
weighed as much as 8% and 9% less than the con-
trols. The platelet count in the high-dose females at
termination was 54% less than controls, but was not
considered adverse because it is a common finding
following skin abrasion.

870.3700

Developmental Toxicity - Rat

Maternal NOEL = 3 mg/kg/day

Maternal NOAEL = 10 mg/kg/day - 8% decrease in body
weight and yellowish discoloration of the fat.

Maternal LOAEL = 30 mg/kg/day - 16% decrease in
body weight; increased incidence of nasal mucus, alo-
pecia, soft stools, staining of the anogenital fur, yel-
lowish discoloration of the fat, and small thymus.

Developmental NOEL = 10 mg/kg/day

Developmental LOAEL = 30 mg/kg/day - decreased
mean fetal weights and increased incidence of rudi-
mentary  structures and incompletely  ossified
supraoccipitals. At 30 mg/kg/day, a 16% decrease in
maternal body weight, increased incidence of clinical
signs (nasal mucus, alopecia, soft stool, staining of
anogenital fur), yellowish discoloration of the fat, and
small thymus were observed.

870.3700

Developmental Toxicity - Rabbit

Maternal NOAEL = 5 mg/kg/day - soft stools, and re-
duced amount of stools.

Maternal LOAEL = 10 mg/kg/day - abortions, soft stools,
reduced amount of stools, and anogenital matting and
discharge.

Developmental NOAEL = 5 mg/kg/day - decreased fetal
weight (8%).

Developmental LOAEL = 10 mg/kg/day - abortions, de-
creased fetal weight (16%).

870.3800

2-Generation Reproductive Toxicity - Rat

Reproductive/Systemic NOAEL = 25 ppm (1.66/2.01 mg/
kg/day, male/female)

Reproductive/Systemic LOAEL = 50 ppm (3.32 / 4.13
mg/kg/day, male/female) (degeneration of the germinal
epithelium (1/29) and aspermia (1/29)

870.4100

Chronic Feeding Toxicity - Dog

See 870.3150

870.4200

Carcinogenicity Feeding - Mouse (18 months)

NOAEL = 25 ppm (3.57 mg/kg/day) in males

NOAEL = not defined in females.

LOAEL = 50 ppm (6.93 mg/kg/day) in males (testicular
lesions)

LOAEL = 25 ppm (4.45 mg/kg/day) in females (LDT;
combined lung adenomas and carcinomas)

The high-dose females were sacrificed after 5 weeks
due to high mortality.
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxicITyY—Continued

Guideline No. Study Type Results
870.4300 Chronic Feeding Toxicity/Carcinogenicity-Rat NOAEL = 50 ppm (2.4 mg/kg/day in males, 3.0 mg/kg/
day in females)

LOAEL = 100 ppm (4.9 mg/kg/day in males, 6.2 mg/kg/
day in females) (small, soft testes, decreased testic-
ular weights, and testicular atrophy in males; de-
creased body weight gain in females)

870.5100 Bacterial Reverse Mutation Test (Ames Assay) Negative

870.5375 In Vitro Chromosomal Aberration in Chinese Hamster | Negative

Ovary (CHO) Cells
870.5450 Rodent Dominant Lethal Assay - Rat Negative
870.5575 D4 Mitotic Gene Conversion Assay Negative
P1 Forward Gene Mutation Assay Negative

870.7485 Metabolism - Rat The majority of the administered dose of phenyl- or
pyrimidinyl- 14C-Cl 217,300 was recovered in the feces
(85-98%). Recovery in the urine was minimal (1- to
2% of the administered dose). There were no sex or
dose-related differences in urinary or fecal elimination.

870.7600 Dermal Penetration - Rat Sprague-Dawley rats were dermally dosed with a gel for-
mulation containing 2% a.i. (Maxforce Gel"). Total
dose absorbed after 10 hours was 0.414%

870.7600 Dermal Penetration - Rat Sprague-Dawley rats were dermally dosed with a gel for-
mulation containing 2.16% a.i. (Siege). Total dose
absorbed after 10 hours was 0.97%

B. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intra species differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RfD or chronic RfD) where

the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factors
(SF) is retained due to concerns unique
to the FQPA, this additional factor is
applied to the RfD by dividing the RfD
by such additional factor. The acute or
chronic Population Adjusted Dose
(aPAD or cPAD) is a modification of the
RfD to accommodate this type of FQPA
SF.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach

assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 10 or one
in a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a ““point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOEcancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints
for hydramethylnon used for human
risk assessment is shown in the
following Table 2:
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TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR HYDRAMETHYLNON FOR USE IN HUMAN RISK
ASSESSMENT

Exposure Scenario

Dose Used in Risk Assessment, UF

FQPA SF* and Level of Concern for
Risk Assessment

Study and Toxicological Ef-
fects

Acute Dietary (Females 13—
50 years of age)

NOAEL = 5 mg/kg/day
UF = 100
Acute RfD = 0.05 mg/kg/day

FQPASF=1
aPAD = acute RfD + FQPA SF =
0.05 mg/kg/day

Developmental toxicity in rab-
bits

LOAEL = 10 mg/kg/day
based on abortions.

Acute Dietary (General popu-
lation including infants and
children)

There is no appropriate single
dose endpoint for the gen-
eral population.

Chronic Dietary (All popu-
lations)

NOAEL= 1.66 mg/kg/day
UF =100
Chronic RfD = 0.017 mg/kg/day

FQPA SF = 1 cPAD = chronic RfD +
FQPA SF = 0.017 mg/kg/day

2-Generation reproductive
toxicity in rats

LOAEL = 3.32 mg/kg/day
based on testicular effects.

Short-Term Incidental Oral
(1-30 days)

Oral NOAEL= 1.66 mg/kg/day

LOC for MOE = 100 (Residential)

2-Generation reproductive
toxicity in rats

LOAEL = 3.32 mg/kg/day
based on testicular effects.

Intermediate-Term Incidental
Oral (1-6 months)

Oral NOAEL= 1.66 mg/kg/day

LOC for MOE = 100 (Residential)

2-Generation reproductive
toxicity in rats

LOAEL = 3.32 mg/kg/day
based on testicular effects.

Short-Term Dermal (1 to 30
days)(Residential)

Oral NOAEL= 1.66 mg/kg/day (der-
mal absorption rate = 1%)

LOC for MOE = 100 (Residential)

2-Generation reproductive
toxicity in rats

LOAEL = 3.32 mg/kg/day
based on testicular effects.

Intermediate-Term Dermal (1
week to 6 months) (Resi-
dential)

Oral NOAEL = 166 mg/kg/
day(dermal absorption rate = 1%)

LOC for MOE = 100 (Residential)

2-Generation reproductive
toxicity in rats

LOAEL = 3.32 mg/kg/day
based on testicular effects.

Long-Term Dermal (several
months to lifetime) (Resi-
dential)

Oral NOAEL= 1.66 mg/kg/day (der-
mal absorption rate = 1%)

LOC for MOE = 100 (Residential)

2-Generation reproductive
toxicity in rats

LOAEL = 3.32 mg/kg/day
based on testicular effects.

Short-Term Inhalation (1 to 7
days) (Residential)

inhalation (or oral) study NOAEL=
1.66 mg/kg/day(inhalation absorp-
tion rate = 100%)

LOC for MOE = 100 (Residential)

2-Generation reproductive
toxicity in rats

LOAEL = 3.32 mg/kg/day
based on testicular effects.

Intermediate-Term Inhalation
(1 week to several months)
(Residential)

inhalation (or oral) study NOAEL =
1.66 mg/kg/day(inhalation absorp-
tion rate = 100%)

LOC for MOE = 100 (Residential)

2-Generation reproductive
toxicity in rats

LOAEL = 3.32 mg/kg/day
based on testicular effects.

Long-Term Inhalation (several
months to lifetime) (Resi-
dential)

inhalation (or oral) study NOAEL=
1.66 mg/kg/day(inhalation absorp-
tion rate = 100%)

LOC for MOE = 100 (Residential)

2-Generation reproductive
toxicity in rats

LOAEL = 3.32 mg/kg/day
based on testicular effects.

Cancer (oral, dermal, inhala-
tion)

The Agency’s Cancer Peer Review Committee determined that hydramethylnon should be classified as a
Group C-possible human carcinogen, and recommended that, for the purpose of risk characterization, the
Reference Dose approach should be used for quantification of human risk. The Cancer Peer Review report
was issued on March 28, 1991. The Agency’s HIARC committee concurred with the cancer classification on

March 4, 2003.

*The reference to the FQPA SF refers to any additional SF retained due to concerns unique to the FQPA.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.395) for the
residues of hydramethylnon, on grass
and grass hay for pasture and rangeland

at 0.05 ppm established in terms of
parent only, tetrahydro-5,5-dimethyl-
2(1H)-pyrimidinone (3-(4-
(trifluoromethyl)phenyl)-1-(2-(4-
(trifluoromethyl)phenyl)ethenyl)-2-
propenylidene) hydrazone. The Agency

determined that the residue of concern
in grasses and the milk, meat, and meat
byproducts of ruminants is
hydramethylnon per se, and that there
is no reasonable expectation of finite
hydramethylnon residues of concern in
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the milk, meat, and meat byproducts of
ruminants 40 CFR 180.6(a)(3) as a result
of hydramethylnon use on grasses. The
Agency has also previously
recommended that the grass forage
tolerance be increased to 2.0 ppm and
the grass hay tolerance be increased to
0.1 ppm. The residue chemistry and
toxicological databases support the
requested tolerance of 0.05 ppm for
hydramethylnon on pineapple. Since
there are no detectable hydramethylnon
residues in the pineapple feed item,
process residues, tolerances for
hydramethylnon residues in animal
commodities need not be established.
Risk assessments were conducted by
EPA to assess dietary exposures from
hydramethylnon in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a one
day or single exposure. An unrefined,
Tier 1 acute dietary exposure
assessment was conducted using
tolerance-level residues and assuming
100% crop treated (CT) for all registered
and proposed commodities. The acute
analysis was conducted for females 13—
49 years old only as no appropriate
single dose endpoint was established for
the general U.S. population and infants
and children.

The acute dietary exposure estimates
are well below the Agency’s level of
concern (<100% aPAD) at the 95th
exposure percentile for females 13—-49
years old (<1% of the aPAD).

ii. Chronic exposure. In conducting
this chronic dietary risk assessment the
Dietary Exposure Evaluation Model
(DEEMU) analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1994-1996/1998 nationwide Continuing
Surveys of Food Intake by Individuals
(CSF1I) and accumulated exposure to
the chemical for each commodity. The
following assumptions were made for
the chronic exposure assessments: A
Tier 1 (conservative, deterministic
assessment using tolerance-level
residues, and 100% crop treated (CT) for
the proposed commodity; and DEEM-
FCIDO ver. 1.30, processing factors set to
(1) a chronic dietary exposure
assessment was conducted for the
general U.S. population and various
population subgroups. The chronic
dietary exposure estimates are well
below the Agency’s level of concern
(<100% cPAD) for the general U.S.
population (<1% of the cPAD) and all
population subgroups.

iii. Cancer. In a chronic feeding/
carcinogenicity study in Charles River
CD rats, no compound-related clinical

signs were observed and survival was
not affected by treatment. The LOAEL
was based on small, soft testes,
decreased testicular weights (27%), and
testicular atrophy in males; and
decreased body weight gain in females
(22%). Statistically significant findings
of neoplasia were found in the uterus
(adenomatous polyps) and adrenals
(medullary adenomas), but these were
not considered toxicologically
significant because they were seen at
doses above the MTD.

In an 18 month carcinogenicity
feeding study in Charles River CD-1
mice, survival decreased as the dose
increased, but not enough to jeopardize
the study. The LOAEL was based on
testicular degeneration (hypospermia,
interstitial cell hyperplasia of Leydig
cells, and germinal cell degeneration) in
males, and combined lung adenomas
and carcinomas in females. Findings of
hyperplasia and neoplasia in the lungs
of males were not considered
toxicologically significant because they
were seen at doses above the MTD.
Findings in females of statistically
significant increases in lung adenomas
and combined lung adenomas/
carcinomas were, however, considered
toxicologically significant.

The Agency’s Cancer Peer Review
Committee classified hydramethylnon
as a Group C-possible human
carcinogen, and recommended that, for
the purpose of risk characterization, the
Reference Dose approach should be
used for quantification of human risk.
This classification was based upon
statistically significant increases in lung
adenomas and combined lung
adenomas/carcinomas in female mice.
Dietary risk concerns due to long-term
consumption of hydramethylnon
residues are adequately addressed by
the chronic exposure analysis using the
RID.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(F) of the FFDCA states that the
Agency may use data on the actual
percent of food treated for assessing
chronic dietary risk only if the Agency
can make the following findings:
Condition 1, that the data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain such pesticide residue;
Condition 2, that the exposure estimate
does not underestimate exposure for any
significant subpopulation group; and
Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic

evaluation of any estimates used. To
provide for the periodic evaluation of
the estimate of PCT as required by
section 408(b)(2)(F) of the FFDCA, EPA
may require registrants to submit data
on PCT.

A routine chronic dietary exposure
analysis for pineapple was based on
100% of pineapple crop treated, and
100% of grasses, forage (pasture and
rangeland) treated with
hydramethylnon.

The Agency believes that the three
conditions previously discussed have
been met. With respect to Condition 1,
EPA used a conservative, model
assessment as outlined in Unit III.C.1.ii.
above, using tolerance-level residues
and 100% CT for the proposed
commodity pineapple, and existing
commodities. As to Conditions 2 and 3,
regional consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
hydramethylnon may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
hydramethylnon in drinking water.
Because the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the use pattern, physical characteristics
and environmental fate of
hydramethylnon.

The Agency uses the FQPA Index
Reservoir Screening Tool (FIRST) or the
Pesticide Root Zone Model/Exposure
Analysis Modeling System (PRZM/
EXAMS), to produce estimates of
pesticide concentrations in an index
reservoir. The screening concentation in
ground water (SCI-GROW) model is
used to predict pesticide concentrations
in shallow groundwater. For a
screening-level assessment for surface
water EPA will use FIRST (a tier 1



48308 Federal Register/Vol. 68,

No. 156 /Wednesday, August 13, 2003 /Rules and Regulations

model) before using PRZM/EXAMS (a
tier 2 model). The FIRST model is a
subset of the PRZM/EXAMS model that
uses a specific high-end runoff scenario
for pesticides and an index reservoir
with the percent crop area adjustment.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal and
transformation of pesticides from the
source water. The primary use of these
models by the Agency at this stage is to
provide an initial screen for sorting out
pesticides for which it is highly unlikely
that drinking water concentrations
would ever exceed human health levels
of concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations EECs from these models
to quantify drinking water exposure and
risk as a percent of reference dose or
percent of population adusted dose
(%RID or %PAD). Instead, drinking
water levels of comparison (DWLOCs)
are calculated and used as a point of
comparison against the model estimates
of a pesticide’s concentration in water.
DWLOCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to
hydramethylnon they are further
discussed in the aggregate risk sections
in Unit [ILE.

Based on the FIRST and SCI-GROW
models the EECs of hydramethylnon for
acute exposures are estimated to be
76.09 parts per billion (ppb) for surface
water and 0.035 ppb for ground water.
The EECs for chronic exposures are
estimated to be 1.45 ppb for surface
water and 0.035 ppb for ground water.

3. From non-dietary exposure. The
term ‘“residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Hydramethylnon is currently
registered for use on the following
residential non-dietary sites:
Hydramethylnon is used as a bait in
child resistant packaging (CRP) and as a
gel bait to control ants and roaches
indoors, and as a granular formulation
to control ants in yards and on lawns.

It is also applied by pest control
operators (PCOs) in the same forms for
indoor and outdoor pest control. The
risk assessment was conducted using
the following residential exposure

assumptions: The Agency has
completed a non-dietary exposure and
risk assessment for hydramethylnon
including the following uses: residential
consumers applying granular and gel
formulations; children and adults
contacting recreational turf or
residential lawns treated with
hydramethylnon; and toddlers’
incidental nondietary ingestion of
products applied around the home.
Non-occupational handler exposures
from the granular formulations applied
to outdoor residential sites are assumed
to be short-term in duration, based on
rapid dissipation and insect foraging.

No chemical-specific data were
submitted for the registration of
hydramethylnon uses. Per an Agency
policy, non-occupational handler
assessments are based on surrogate unit
exposures from the draft Standard
Operating Procedures (SOPs) for
Residential Exposure Assessments (12/
18/97) and recommended approaches by
the Agency’s Exposure Science
Advisory Committee (ExpoSAC).
Updates to the Residential SOPs (02/01)
alter the residential postapplication
scenario assumptions. These updated
assumptions are expected to better
represent residential exposure and are
still considered to be high-end,
screening level assumptions. The non-
occupational handler assessments for
push type granular spreaders were
based on surrogate unit exposures from
two Outdoor Residential Exposure Task
Force (ORETF) studies.

The ant bait stations containing
hydramethylnon are in child-resistant
packaging (CRP). The bait stations are
supposed to be placed in less accessible
locations such as in or under kitchen
counters. However, handling or
mouthing of the bait stations is the most
commonly reported incidental
“exposure” to hydramethylnon. Such
exposures involve, at most, children
mouthing the bait container with little
or no contact with the actual bait. In the
absence of an applicable acute dietary
endpoint, and with the vast majority of
incident data resulting in little or no
health effects, no quantitative
assessment of accidental exposure to the
internal contents of bait stations was
conducted. The gel product containing
hydramethylnon is supposed to be
applied in dime-sized portions in
locations inaccessible to children.
Accidental ingestion of gel from such
application is considered unlikely and
was therefore not assessed.

Adult consumer exposures when
installing and removing bait stations are
expected to be minimal. Consumer
exposure when applying the gel
compound from a syringe is considered

negligible. Limited accessibility (i.e.,
crack, crevice, behind appliances, in
crawl spaces) of the gel and granular
formulations when used by professional
applicators in the home make it unlikely
that residents would be exposed to these
formulations indoors. For the proposed
application of granules to outdoor
residential sites, dermal MOEs
calculated for non-occupational
handlers were 10,000 or greater.

Dermal postapplication exposure from
lawns treated with hydramethylnon
granules at the maximum application
rate of 2.2 1b product per acre (0.022 1b
ai/A) were estimated using standard
assumptions, as no chemical-specific
residue data were available. For adults
and children playing actively for two
hours on a just-treated lawn, the
estimated MOEs were 41,000 and
24,000, respectively. The aggregate
(dermal, hand-mouth and object-mouth)
MOE for a 15 kg child playing on a lawn
was 4,000. The MOE for incidental
ingestion of 3 mg of 1%
hydramethylnon granules found on the
surface of the lawn was 850. The
hydramethylnon granules are
formulated as small granules to allow
for ant removal, and are therefore not
easily noticed by a child, and ingestion
is unlikely.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
hydramethylnon has a common
mechanism of toxicity with other
substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, hydramethylnon
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that hydramethylnon has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the final rule for
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997).



Federal Register/Vol. 68, No. 156/ Wednesday, August 13, 2003 /Rules and Regulations

48309

D. Safety Factor for Infants and
Children

1. In general. Section 408 of the
FFDCA provides that EPA shall apply
an additional tenfold margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.

2. Prenatal and postnatal sensitivity.
The Agency has concluded that there is
no concern for pre- and/or postnatal
toxicity resulting from exposure to
hydramethylnon.

3. Conclusion. There is a complete
toxicity data base for hydramethylnon
and exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures. The
Agency determined that no special
FQPA Safety Factor is needed (1x) for
hydramethylnon. The exposure
databases (dietary food, drinking water,
and residential) are complete and the
risk assessment for each potential
exposure scenario includes all
metabolites and/or degradates of
concern and does not underestimate the
potential risk for infants and children.

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOG:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + residential exposure). This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the USEPA Office of Water
are used to calculate DWLOGs: 2 liter
(L)/70 kg (adult male), 2L/60 kg (adult
female), and 1L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different

DWLOGCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
groundwater are less than the calculated
DWLOCs, EPA concludes with
reasonable certainty that exposures to
the pesticide in drinking water (when
considered along with other sources of
exposure for which EPA has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because EPA considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, EPA will reassess the potential
impacts of residues of the pesticide in
drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food to hydramethylnon
will occupy <1% of the aPAD for
females 13 years and older. In addition,
there is potential for acute dietary
exposure to hydramethylnon in
drinking water. After calculating
DWLOGs and comparing them to the
EECs for surface and ground water, EPA
does not expect the aggregate exposure
to exceed 100% of the aPAD, as shown
in the following Table 3:

TABLE 3.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO HYDRAMETHYLNON.

Surface Ground Acute
Population Subgroup aPAkDg)(mg/ %)F%I(D)Q)D Water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)
Females (13-49 years old) 0.05 <1 76.09 0.035 1,500

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to hydramethylnon from
food will utilize <1% of the cPAD for
the U.S. population, and <1% (0.02%)

of the cPAD for children 1-2 years old.
Based on the use pattern, chronic
residential exposure to residues of
hydramethylnon is not expected. In
addition, there is potential for chronic
dietary exposure to hydramethylnon in

drinking water. After calculating
DWLOCs and comparing them to the
EECs for surface and ground water, EPA
does not expect the aggregate exposure
to exceed 100% of the cPAD, as shown
in the following Table 4:

TABLE 4.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO HYDRAMETHYLNON

Chronic .
Surface Ground Chronic
Population Subgroup C'T(g%;‘;g’ sFu‘;gd(%ﬁ%/ Water EEC | Water EEC | DWLOC
day) (ppb) (ppb) (ppb)
U.S. Population 0.017 0.000005 1.45 0.035 600
All infants (<1 year old) 0.017 0.000012 1.45 0.035 170
Children (1-2 years old) 0.017 0.000026 1.45 0.035 170
Children (3-5 years old) 0.017 0.000016 1.45 0.035 170
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TABLE 4.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO HYDRAMETHYLNON—Continued

Chronic :
Surface Ground Chronic
Population Subgroup Ci’g%g‘lg/ sFuorgd(nES?I%/ Water EEC | Water EEC DWLOC
day) (ppb) (pPD) (pPb)
Children (6-12 years old) 0.017 0.000008 1.45 0.035 170
Youth (13-19 years old) 0.017 0.000002 1.45 0.035 170
Adults (20-49 years old) 0.017 0.000003 1.45 0.035 600
Females (13-49 years old) 0.017 0.000004 145 0.035 510
Adults (50+ years old) 0.017 0.000002 1.45 0.035 600

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Hydramethylnon is currently registered
for use that could result in short-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic food and water and
short-term exposures for
hydramethylnon.

Using the exposure assumptions
described in this unit for short-term

exposures, EPA has concluded that food
and residential exposures aggregated
result in aggregate MOEs of exposures
for both adults (MOE = 8,000; handler
and post-application) and children
(MOE = 680; post-application).
Therefore, the turf-treatment exposure
estimates were aggregated with the
chronic dietary (food) to provide a
worst-case estimate of short-term
aggregate risk for the U.S. population
and children 1-2 years old (the child
population subgroup with the highest
estimated average (chronic) dietary food

exposure). These aggregate MOEs do not
exceed the Agency’s level of concern for
aggregate exposure to food and
residential uses. In addition, short-term
DWLOCs were calculated and compared
to the EECs for chronic exposure of
hydramethylnon in ground and surface
water. After calculating DWLOCs and
comparing them to the EECs for surface
and ground water, EPA does not expect
short-term aggregate exposure to exceed
the Agency’s level of concern, as shown
in the following Table 5:

TABLE 5.—AGGREGATE RISK ASSESSMENT FOR SHORT-TERM EXPOSURE TO HYDRAMETHYLNON

,@g%r?ggfd AE‘SJZ?%? Surface Ground Short-Term
Population Subgroup + Residen- Concern Water EEC | Water EEC DWLOC
tial) (LOC) (ppb) (ppb) (ppb)
US Population 7,700 100 76.09 0.035 580
Children 1-2 years old 3,300 100 76.09 0.035 165

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Though residential
exposure could occur with the use of
hydramethylnon, an intermediate-term
aggregate risk assessment was not
performed because it is based on the
same toxic endpoint and dose as the
short-term, and the higher exposure
used in the short-term assessment
represents a worse case.

5. Aggregate cancer risk for U.S.
population. A separate cancer aggregate
risk assessment was not performed
because the Reference Dose approach
was recommended for quantification of
human risk. Cancer risks are adequately
addressed by the chronic aggregate and
assessment which used the chronic
reference dose (cRfD).

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that

no harm will result to the general
population, and to infants and children
from aggregate exposure to
hydramethylnon residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

The method presented by BASF
Corporation and designated M 2458, is
the predecessor to method M 2458.01
for which BASF Corporation has
submitted as an independent method
validation. The updated method
corrects some typographical errors and
clarifies some of the fractionation steps.
Adequate enforcement methodology
(example—gas chromatography) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone

number: (410) 305—2905; e-mail address:

residuemethods@epa.gov.

B. International Residue Limits

No maximum residue limits for
hydramethylnon in/on pineapple have
been established or proposed by Codex,
Canada, or Mexico for any agricultural
commodity; therefore, no compatibility
concerns exist with respect to U.S.
tolerances.

C. Conditions

The following studies are required to
further characterize the environmental
effects of hydramethylnon: Estuarine/
marine fish LCso (72—1), Estuarine/
marine invertebrate ECsp (72—2), and
Sediment Toxicity Testing (Harmonized
guidelines 850.1735 and 850.1740). In
addition, the following studies are
required for any future expansion of
hydramethylnon uses: Aquatic
Photodegradation (161-2), Aerobic
Aquatic Metabolism (162—4), and
Terrestrial Field Dissipation (164-1).
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D. Recommendation for Tolerances

The residue chemistry and
toxicological databases support the
requested tolerance of 0.05 ppm for
hydramethylnon on pineapple. The
Agency has also previously
recommended that the grass (pasture
and rangeland) tolerance be increased to
2.0 ppm and the grass hay (pasture and
rangeland) tolerance be increased to 0.1
ppm (Hydramethylnon RED, EPA 738-
R-98-023, 12/98).

V. Conclusion

Therefore, the tolerance is established
for residues of hydramethylnon, in or on
pineapple at 0.05 ppm., and revised for
grass (pasture and rangeland) at 2.0
ppm, and grass hay (pasture and
rangeland) at 0.1 ppm respectively.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need To Do To File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2003-0251 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 14, 2003.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions

on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm.104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603—-0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its

inclusion in the official record that is
described in Unit I.B.1. Mail your
copies, identified by docket ID number
OPP-2003-0251, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.1. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of the FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
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Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop

an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 31, 2003.

Debra Edwards,

Director, Registration Division, Office of
Pesticide Programs.

» Therefore, 40 CFR chapterIis
amended as follows:

PART 180—AMENDED

= 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.
m 2. Section 180.395 is amended by
adding alphabetically the commodity
“pineapple” to the table in paragraph (a)
to read as follows:

§180.395 Hydramethylnon; tolerances for
residues.

(@) * *
Commodity Partsligﬁr mil-
* * % % .
Pineapple ......ccoocceveeerrerennnn 0.05
* * % % %

[FR Doc. 03—20432 Filed 8-12-03; 8:45 am)]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2003-0134; FRL-7320-5]

Diallyl Sulfides; Exemption from the

Requirement of a Tolerance;
Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: EPA issued a final rule in the
Federal Register of July 9, 2003,
establishing an exemption from the
requirement of a tolerance for residues
of diallyl sulfides (DADs) in/or garlic,
leeks, onions, and shallots. This
document corrects a typographical error
in the preamble that appeared in that
document.

DATES: This document is effective on
August 13, 2003.

FOR FURTHER INFORMATION CONTACT:
Driss Benmhend, Biopesticides and
Pollution Prevention Division (7511C),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—9525; e-mail address:
benmhend@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does This Action Apply to Me?

The Agency included in the final rule
a list of those who may be potentially
affected by this action. If you have
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2003-0134. The official public



Federal Register/Vol. 68,

No. 156 /Wednesday, August 13, 2003 /Rules and Regulations

48313

docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select ‘“‘search,”
then key in the appropriate docket ID
number.

II. What Does This Correction Do?

In the Federal Register of July 9, 2003
(68 FR 40803) (FRL—7303-6), EPA
published a final rule establishing an
exemption from the requirement of a
tolerance for residues of diallyl sulfides
(DADs) in/or garlic, leeks, onions, and
shallots. This document corrects a
typographical error that appeared in that
document; the word pentasulfide
should have appeared as tetrasulfide.
The document is corrected as follows:

On page 40804, second column, under
Unit IV., the second paragraph, the first
sentence is corrected to read as follows:
“DADs are a composition of diallyl
sulfides that includes diallyl
monosulfide, diallyl disulfide, diallyl
trisulfide, and diallyl tetrasulfide.”

III. Why Is This Correction Issued as a
Final Rule?

Section 553 of the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(B), provides that, when an
Agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a final
rule without providing notice and an
opportunity for public comment. EPA

has determined that there is good cause
for making today’s action final without
prior proposal and opportunity for
comment, because EPA is merely
correcting a typographical error. EPA
finds that this constitutes good cause
under 5 U.S.C. 553(b)(B).

IV. Do Any of the Statutory and
Executive Order Reviews Apply to This
Action?

This final rule corrects a
typographical error in the preamble of a
previously published final rule, and it
does not otherwise impose or amend
any requirements. As such, the Office of
Management and Budget (OMB) has
determined that a correction is not a
““significant regulatory action” subject to
review by OMB under Executive Order
12866, entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Nor does this final rule contain any
information collection requirements that
require review and approval by OMB
pursuant to the Paperwork Reduction
Act of 1995 (PRA) (44 U.S.C. 3501 et
seq.). Since the Agency has made a
“good cause” finding that this action is
not subject to notice-and-comment
requirements under the APA or any
other statute (see Unit III.), this action
is not subject to provisions of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), or to sections 202
and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). In addition, this action
does not significantly or uniquely affect
small governments or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). This final rule will not
have substantial direct effects on the
States or on one or more Indian tribes,
on the relationship between the national
government and the States or one or
more Indian tribes, or on the
distribution of power and
responsibilities among the various
levels of government or between the
Federal government and Indian tribes.
As such, this action does not have any
“federalism implications” as described
in Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999), or any ““tribal implications” as
described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Since this
direct final rule is not a “significant
regulatory action” as defined by
Executive Order 12866, it does not
require OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from

Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997), and
is not subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This action does not involve
any technical standards that require the
Agency’s consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). This action
will not result in environmental justice
related issues and does not, therefore,
require special consideration under
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994) or Executive Order
12630, entitled Governmental Actions
and Interference with Constitutionally
Protected Property Rights (53 FR 8859,
March 15, 1988). In issuing this final
rule, EPA has taken the necessary steps
to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct, as required by section
3 of Executive Order 12988, entitled
Civil Justice Reform (61 FR 4729,
February 7, 1996).

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 1, 2003.

Janet L. Andersen,

Director, Biopesticides and Pollution
Prevention Division.

[FR Doc. 03—20530 Filed 8-12—-03; 8:45 am]
BILLING CODE 6560-50-S
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7542-7]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Direct final notice of partial
deletion of the Monticello Mill Tailings
(USDOE) Superfund Site from the
National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA), Region 8, is publishing a
direct final notice of partial deletion of
the Monticello Mill Tailings (USDOE)
Superfund Site (the Site), located in
Monticello, Utah, from the National
Priorities List (NPL).

The NPL, promulgated pursuant to
section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is
appendix B of 40 CFR part 300, which
is the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP). This direct final notice of partial
deletion is being published by EPA
because EPA has determined that all
appropriate response actions under
CERCLA have been completed and,
therefore, further remedial action
pursuant to CERCLA is not appropriate.
The State of Utah, through the Utah
Department of Environmental Quality
(UDEQ), concurs with the decision for
partial deletion of the Site from the NPL
provided that no adverse comments are
received during the public comment
period.

Partial deletion of an NPL site is
provided for under the Partial Deletion
Rule (November 1, 1995), which allows
EPA to delete portions of NPL sites
provided that deletion criteria are met.
This partial deletion pertains to a
portion of the Site designated as the
Operable Unit (OU) II Non-Surface and
Ground-Water Impacted Peripheral
Properties, which are located within OU
II of the Site. The OU II Non-Surface
and Ground-Water Impacted Peripheral
Properties are 22 of the 34 total
properties that comprise OU II. These 22
properties were selected for deletion
from the NPL because the primary
contaminants of concern, radioactive
materials in soils and sediment, have
been removed to levels protective of
human health and the environment, and
because no radiological or
nonradiological contamination is
present in surface water or ground water

located on these properties. The
remainder of the Site, which includes
OU [, the 12 other properties within OU
II, and contaminated surface water and/
or ground water located on OUs I and
II (designated as OU III), will remain on
the NPL. Radioactive materials in soils
and sediment have been removed from
OU I and the 12 other properties within
OU IL; however, radiological
contamination and other
nonradiological contaminants of
concern, such as arsenic, selenium, and
vanadium, persist in the surface water
and/or ground water in these areas.
DATES: This direct final partial deletion
will be effective October 14, 2003,
unless EPA receives adverse comments
by September 12, 2003. If adverse
comments are received, EPA will
publish a timely withdrawal of the
direct final partial deletion in the
Federal Register informing the public
that the partial deletion will not take
effect.

ADDRESSES: Comments may be mailed
to: Mr. Paul Mushovic (8EPR-F),
Remedial Project Manager, U.S. EPA
Region 8, 999 18th Street, Suite 300,
Denver, Colorado 80202—2466,
mushovic.paul@epa.gov, (303) 312—
6662 or 1-800-227-8917.

Information Repositories:
Comprehensive information about the
Site is available for viewing and copying
at the Site information repositories
located at: U.S. Department of Energy-
Grand Junction Office (DOE-GJO)
Public Reading Room, 2597 B 34 Road,
Grand Junction, Colorado 81503, (970)
248-6089, Monday through Friday 7:30
a.m. to 4 p.m.; U.S. DOE Repository Site
Office, 7031 South Highway 191,
Monticello, Utah 84535, (435) 587—
2098, Monday through Friday 8 a.m. to
5 p.m., or by appointment.

FOR FURTHER INFORMATION CONTACT: For
information regarding Site deletion,
contact Mr. Paul Mushovic (8EPR-F),
Remedial Project Manager, U.S. EPA
Region 8, 999 18th Street, Suite 300,
Denver, Colorado 80202—-2466,
mushovic.paul@epa.gov, (303) 312—
6662 or 1-800—227—-8917. For other
general Site information, contact Mr. Art
Kleinrath, Program Manager, U.S. DOE,
2597 B %4 Road, Grand Junction,
Colorado 81503,
art.kleinrath@gjo.doe.gov, (970) 248—
6037, or Mr. David Bird, Project
Manager, State of Utah Department of
Environmental Quality, 168 North 1950
West, Salt Lake City, Utah 84116, (801)
536—4219.

SUPPLEMENTARY INFORMATION:

Table of Contents
I. Introduction

II. NPL Deletion Criteria

II1. Deletion Procedures

IV. Basis For Partial Site Deletion
V. Deletion Action

1. Introduction

EPA Region 8 is publishing this direct
final notice of partial deletion of the
Monticello Mill Tailings (USDOE)
Superfund Site (the Site) from the NPL.

The EPA identifies sites that appear to
present a significant risk to public
health or the environment and
maintains the NPL as the list of those
sites. As described in 40 CFR
300.425(e)(3) of the NCP, sites deleted
from the NPL remain eligible for
remedial actions if conditions at a
deleted site warrant such action.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication of a
notice of intent to partially delete. This
action will be effective October 14, 2003
unless EPA receives adverse comments
by September 12, 2003 on this
document. If adverse comments are
received within the 30-day public
comment period on this document, EPA
will publish a timely withdrawal of this
direct final partial deletion before its
effective date and the partial deletion
will not take effect. In such case, EPA
will, as appropriate, prepare a response
to comments and continue with the
deletion process on the basis of the
notice of intent to partially delete and
the comments already received. There
will be no additional opportunity to
comment.

Section II of this document explains
the criteria for deleting or partially
deleting sites from the NPL. Section III
discusses procedures that EPA is using
for this action. Section IV discusses the
Site and demonstrates how it meets the
partial deletion criteria. Section V
discusses EPA’s action to partially
delete the Site from the NPL unless
adverse comments are received during
the public comment period.

II. NPL Deletion Criteria

Section 300.425(e) of the NCP
provides that releases may be deleted
from the NPL where no further response
is appropriate. Section 300.425(e) of the
NCP governs partial deletions of
releases from the NPL in the same
manner. In making a determination to
delete or partially delete a release from
the NPL, EPA shall consider, in
consultation with the State, whether any
of the following criteria have been met:

Section 300.425(e)(1)(i): Responsible
parties or other persons have
implemented all appropriate response
actions required;

Section 300.425(e)(1)(ii): All
appropriate Fund-financed (Hazardous
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Substance Superfund Response Trust
Fund) response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

Section 300.425(e)(1)(iii): The
remedial investigation has shown that
the release poses no significant threat to
public health or the environment and,
therefore, the taking of remedial
measures is not appropriate.

Even if a site is partially deleted from
the NPL, where hazardous substances,
pollutants, or contaminants remain at
the deleted portion of the site above
levels that allow for unlimited use and
unrestricted exposure, CERCLA section
121(c), 42 U.S.C. 9621(c) requires that a
subsequent review of the site be
conducted at least every five years after
the initiation of the remedial action at
the site to ensure that the action remains
protective of public health and the
environment. If new information
becomes available which indicates a
need for further action, EPA may initiate
remedial actions. Whenever there is a
significant release at a site partially
deleted from the NPL, the deleted
portion may be restored to the NPL
without application of the hazard
ranking system.

III. Deletion Procedures

The following procedures apply to the
deletion of the OU II Non-Surface and
Ground-Water Impacted Peripheral
Properties portion of the Site from the
NPL:

(1) The EPA consulted with the State
of Utah (UDEQ) on the partial deletion
of the Site from the NPL prior to
developing this direct final notice of
partial deletion.

(2) The State of Utah (UDEQ)
concurred with partial deletion of the
Site from the NPL provided that no
adverse comments are received during
the public comment period.

(3) Concurrently with the publication
of this direct final notice of partial
deletion, a notice of the availability of
the parallel notice of intent to partially
delete published today in the “Proposed
Rules” section of the Federal Register is
being published in a major local
newspaper of general circulation at or
near the Site and is being distributed to
appropriate federal, state, and local
government officials and other
interested parties. The newspaper notice
announces the 30-day public comment
period concerning the notice of intent to
partially delete the Site from the NPL.

(4) The EPA placed copies of
documents supporting the partial
deletion in the Site information
repositories identified above.

(5) If adverse comments are received
within the 30-day public comment
period on this document, EPA will
publish a timely withdrawal of this
direct final partial deletion before its
effective date and will prepare a
response to comments and continue
with the deletion process on the basis of
the notice of intent to partially delete
and the comments already received.

Deletion or partial deletion of a site
from the NPL does not itself create,
alter, or revoke any individual’s rights
or obligations. Deletion or partial
deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions. Section 300.425(¢)(3) of the
NCP governs partial deletion of a site
from the NPL in the same manner.

IV. Basis For Partial Site Deletion

The following information provides
EPA’s rationale for deletion of the OU
II Non-Surface and Ground-Water
Impacted Peripheral Properties portion
of the Site from the NPL:

Site Location

The Site is located in and adjacent to
(primarily southeast) the City of
Monticello (City), San Juan County,
Utah. The Site consists of 36 private and
public properties covering
approximately two square miles. The
Site is divided into OU I (the former
Millsite and repository south of the
Millsite), OU II (properties near the
former Millsite, referred to as peripheral
properties, primarily contaminated with
windblown tailings, and properties with
contaminated sediment from
Montezuma Creek), and OU III (surface
water and/or ground water
contamination). The partial deletion
area of the Site, designated as the OU II
Non-Surface and Ground-Water
Impacted Peripheral Properties, covers
approximately one square mile within
OU II. The OU II Non-Surface and
Ground-Water Impacted Peripheral
Properties are 22 of the 34 total
properties that comprise OU II. These 22
properties are primarily vacant land,
with portions of some properties being
used for agricultural purposes. The
following table lists the 22 OU II Non-
Surface and Ground-Water Impacted
Peripheral Properties that comprise the
partial deletion area.

MONTICELLO MILL TAILINGS (USDOE)
SITE OU Il NON-SURFACE AND
GROUND-WATER IMPACTED PERIPH-
ERAL PROPERTIES

Property DOE

identification No. Property location

MP-00105-VL ... | Parcel No. A33240316000
San Juan County
Monticello, Utah

Parcel No. A33240310008
San Juan County
Monticello, Utah

Parcel No. A33240313605
San Juan County
Monticello, Utah

Parcel No. A33240312409
San Juan County
Monticello, Utah

Parcel No. A33230367200
San Juan County
Monticello, Utah

Parcel No. A33240313604
San Juan County
Monticello, Utah

Parcel No. A33230369007
San Juan County
Monticello, Utah

Parcel No. A33230369000
San Juan County
Monticello, Utah

Parcel No. A33230369006
San Juan County
Monticello, Utah

Parcel No. 33S24E317201
San Juan County
Monticello, Utah

Parcel No. A33240310013
San Juan County
Monticello, Utah

Parcel No. A33240310014
San Juan County
Monticello, Utah

Parcel No. A33240310015
San Juan County
Monticello, Utah

Parcel No. A33240314200
San Juan County
Monticello, Utah

Parcel No. A33240312408
San Juan County
Monticello, Utah

Parcel No. 33S24E325400
San Juan County
Monticello, Utah

Parcel No. 34S24E061200
San Juan County
Monticello, Utah

Parcel No. 34S24E060600
San Juan County
Monticello, Utah

Parcel No. 34S24E060000
San Juan County
Monticello, Utah

Parcel No. 34S24E052400
San Juan County
Monticello, Utah

Parcel No. A33230317203
San Juan County
Monticello, Utah

Parcel No. A33240313610
San Juan County
Monticello, Utah

MP-00178-RS ..

MP-00180-CS ..

MP-00198-VL ...

MP-00211-VL ...

MP-00845-VL ...

MP-00886-VL ...

MP-00887-VL ...

MP-00888-VL ...

MP-00947-VL ...

MP-00948-VL ...

MP-00949-RS ..

MP-00950-VL ...

MP-00963-OT ..

MP-00964-VL ...

MP-00988-VL ...

MP-01040-VL

(North Portion).

MP-01041-VL ...

MP-01042-VL ...

MP-01081-VL ...

MP-01083-MR ..

MP-01102-VL ...
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A Locational Data Package that
provides the latitudinal/longitudinal
coordinates and a map of the Site and
the OU II Non-Surface and Ground-
Water Impacted Peripheral Properties is
available to the public in the Site
information repositories identified
above.

Site History

The Monticello Millsite, located
within OU I of the Site, was constructed
with government funding in 1942 by the
Vanadium Corporation of America
(VCA) to provide vanadium, a steel
hardener, during World War II.
Vanadium was produced through the
milling of uranium-bearing ore. The
VCA operated the Millsite until early
1944 and again from 1945 through 1946,
producing vanadium as well as a
uranium-vanadium sludge for the
Manhattan Engineer District. The U.S.
Atomic Energy Commission (AEC)
purchased the Millsite in 1948.
Uranium and vanadium milling
operations began again in 1949 under
the auspices of the AEC. Vanadium
milling operations ceased in 1955, with
uranium milling continuing until 1960
when the Millsite was permanently
closed. Four piles of tailings, the
processing wastes remaining from
uranium ore milling, were left at the
Millsite following the cessation of
milling operations. The total volume of
tailings and soil mixed with tailings in
these four piles was originally estimated
to be approximately 1,570,000 cubic
yards.

The tailings had significant
radioactivity, especially from the
presence of radium-226 (Ra-226), and
contained certain potentially toxic,
nonradioactive metals. Properties in and
around the City became contaminated
primarily by windblown tailings from
these four piles. Tailings from the
Millsite also were used as construction
material and backfill on properties in
and around the City. In addition,
tailings were transported from the
Millsite to downstream properties via
Montezuma Creek. The Millsite and
certain surrounding properties also
became contaminated with residues
from ore stockpiles and with by-product
materials generated during Millsite
operations. It was originally estimated
that properties outside the boundary of
the Millsite contained approximately
400,000 cubic yards of tailings-
contaminated soils. Surface water and
ground water on the Millsite and on
certain properties outside the boundary
of the Millsite became contaminated
with radioactive materials and with
toxic nonradioactive metals associated

with tailings, such as arsenic, selenium,
and vanadium.

In 1961, the four tailings piles were
stabilized and covered with
uncontaminated rock and dirt to
minimize the spread of contamination.
Millsite buildings and equipment also
were dismantled, some of which were
buried on the Millsite. In 1974-1975,
additional contouring of the Millsite
and demolition of the mill foundations
were undertaken to reduce exposure
levels. In 1980, the Monticello Millsite
was accepted into the U.S. Department
of Energy’s Surplus Facilities
Management Program (SFMP), which
was established for caretaking and
decommissioning of inactive
government facilities that still had
radiological contamination. Also in
1980, the U.S. Department of Energy-
Grand Junction Office (DOE-GJO)
established the Monticello Remedial
Action Project (MRAP) to isolate
tailings-related sources and thereby
prevent them from causing harm to
human health or the environment.

Two separate NPL sites were
established in the Monticello area
because of the spread of radioactive mill
tailings. On June 10, 1986, the
Monticello Vicinity Properties (MVPs),
which eventually totalled 424 private
and commercial properties in the City,
were established as the first NPL site,
designated as the Monticello
Radioactive Contaminated Properties
(51 FR 21054 (June 10, 1986)). Mill
tailings removed from the Monticello
Radioactive Contaminated Properties
Site were stockpiled temporarily at the
Millsite pending final disposal in the
repository south of the Millsite. Once
removal of tailings-related
contamination in accordance with
project cleanup standards was
completed, the Monticello Radioactive
Contaminated Properties Site was fully
deleted from the NPL on February 28,
2000 (64 FR 73423 (December 30,
1999)).

The Monticello Mill Tailings
(USDOE) Superfund Site (the Site) was
the other NPL site established in the
Monticello area. In December 1988,
EPA, UDEQ, and DOE entered into a
Federal Facility Agreement (FFA),
pursuant to section 120 of CERCLA, 42
U.S.C. 9620, to facilitate remediation of
the Site. The FFA established that the
DOE was a responsible party (RP) and
the lead agency for remediation at the
Site. The DOE-GJO was tasked with
providing principal staff and resources
to plan and implement response actions
at the Site. The EPA was identified as
the lead regulatory agency with ultimate
responsibility and authority for
oversight of activities performed by

DOE-GJO, but it was to share its
decision making with UDEQ. In June
1989, prior to the Site being placed on
the NPL, remedial action was initiated
at the Site at one of the 22 OU II Non-
Surface and Ground-Water Impacted
Peripheral Properties. The EPA placed
the Site on the NPL on November 21,
1989 (54 FR 48184 (November 21,
1989)). Removal of tailings-related
contamination in accordance with
project cleanup standards was
completed at the last of the OU II Non-
Surface and Ground-Water Impacted
Peripheral Properties in January 2000.
The EPA, UDEQ, and DOE-GJO agreed
on March 28, 2000, that deletion of the
Site from the NPL would be
accomplished with partial deletions.
Deletion of the OU II Non-Surface and
Ground-Water Impacted Peripheral
Properties from the NPL was deemed
appropriate because radioactive
materials in soils and sediment had
been removed to levels protective of
human health and the environment and
because no radiological or
nonradiological contamination was
present in surface water or ground water
located on these properties.

Remedial Investigation and Feasibility
Study (RI/FS)

The RI/FS for the Site was completed
in January 1990. The RI determined that
Millsite operations had resulted in the
spread of tailings-related contamination
to the soil, surface water, ground water,
and air. Most soils on the Millsite (OU
I) were found to be contaminated with
tailings and ore, some to a depth of 18
feet. Soils contaminated with tailings
and ore were also identified on at least
200 acres of the peripheral properties
(OU 1I) located adjacent to the Millsite.
Tailings-contaminated sediments (OU
II), transported off the Millsite by
Montezuma Creek, were found
approximately three miles down-
gradient from the Millsite boundary.
Radiological contamination was also
detected in surface water (OU III)
(Montezuma Creek) approximately three
miles down-gradient from the Millsite
boundary. Radiological contamination
and other nonradiological contaminants
of concern, such as molybdenum,
selenium, and vanadium, were detected
in ground water (OU III) beneath the
Millsite and beneath properties located
approximately 4,600 feet down-gradient
from the Millsite boundary. Air at all
locations sampled within the Millsite
boundary was found to be contaminated
with radon gas.

Besides characterizing the extent of
contamination on the Site, analytical
data collected for the RI were used to
perform human health risk assessments.
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These assessments addressed the health
risks posed by both the radiological and
nonradiological contaminants
associated with tailings. The primary
tailings-related radiological
contaminants of concern were gamma
radiation and radon gas. The highest
risk tailings-related nonradiological
contaminants of concern included
arsenic, copper, lead, molybdenum,
selenium, uranium, vanadium, and zinc.

The FS evaluated alternatives for
remediation of the Site for each of OUs
I, II, and III. The analytical data
collected for the RI were used in the
development and evaluation of these
alternatives. The remedial alternatives
evaluated for OUs I and II ranged from
no action to removal of tailings
contamination to a licensed off-site
facility. The remedial alternatives
evaluated for OU III ranged from no
action to active ground and surface
water collection, treatment, and
discharge.

Record of Decision Findings

A Record of Decision (ROD) for the
Site was signed by UDEQ and EPA on
August 21 and 22, 1990, respectively.
The ROD identified the selected remedy
for remediation of OUs I and II. Because
the selected remedy for remediation of
OU III was dependent on the
implementation of the selected remedy
for OUs I and II and its effect on ground
and surface water contamination, it was
determined that a separate ROD would
be issued for OU III at a later date. A
ROD for an Interim Remedial Action at
OU III was signed by EPA and UDEQ in
September 1998. The interim selected
remedy was to allow for passive
treatment of contaminated ground water
through natural flushing and to
implement institutional controls that
would limit access to ground water
pending the collection of sufficient data
to develop a final OU III ROD.
Contamination in surface water was
expected to diminish as a result of the
removal of the source (tailings
contamination) from OUs I and II and
natural flushing of the ground water.

The selected remedy for remediation
of OUs I and II of the Site, including the
OU II Non-Surface and Ground-Water
Impacted Peripheral Properties, was to
remove radioactive materials to meet
specific cleanup standards, modify
existing structures to isolate radon
sources from inhabitants, and restore
with clean materials. Cleanup activities
required excavation and, in some cases,
demolition of structures and other
property improvements. All affected
structures and other improvements were
reconstructed or the owner was
compensated based on their current

value. The selected remedy also allowed
for the implementation of supplemental
standards and institutional controls
such that tailings contamination
exceeding the cleanup standards was
permitted to remain on certain
properties where cleanup would cause
excessive risk of injury to workers or the
public, where cleanup would cause
excessive environmental damage, and/
or where cleanup costs would be
excessive relative to the benefits.
Excavated materials were disposed of in
a repository that was built
approximately one mile south of the
Millsite.

The ROD stipulated numerous
applicable or relevant and appropriate
requirements (ARARs) to govern
remedial actions on OUs I and II. The
following ARARs, used for the
remediation of the OU II Non-Surface
and Ground-Water Impacted Peripheral
Properties, established contaminant-
specific limits for the cleanup of
radiologically contaminated soils and
sediments:

* 40 CFR part 192—Sets forth
contaminant-specific numerical cleanup
standards for Ra-226, radon decay
products, and gamma radiation at 40
CFR 192.12. Criteria for using
supplemental standards in lieu of the
numerical cleanup standards set forth at
40 CFR 192.12 are provided at 40 CFR
192.21.

* DOE’s Guidelines for Residual
Radioactive Material at Formerly
Utilized Sites Remedial Action Program
and Remote Surplus Facilities
Management Program Sites (FUSRAP/
SFMP)—Provides additional guidelines
for cleanup of radiological
contamination that exceeds the
numerical standards of 40 CFR 192.12
that is located in an area of a given size
(DOE “‘hot spot” criteria).

* Resource Conservation and
Recovery Act (RCRA)—Identified as a
potential ARAR with regard to the
management of any hazardous wastes
encountered during remediation that
were not governed by the cleanup
standards set forth at 40 CFR part 192.

* DOE Order 5400.5 ‘“‘Radiation
Protection of the Public and
Environment”—This was not an ARAR
identified in the ROD but was
implemented to guide the cleanup of
uranium materials on property MP—
00211-VL, one of the OU II Non-Surface
and Ground-Water Impacted Peripheral
Properties.

» EPA Region III Risk-Based
Concentration Table (First Quarter
1995)—This was not an ARAR
identified in the ROD but was
implemented to guide the cleanup of
certain nonradiological hazardous

substances associated with uranium
yellow cake, which was discovered
during the remediation of property MP—
00211-VL.

« State of Utah Underground Storage
Tank Rules—This was not an ARAR
identified in the ROD but was
implemented to guide the excavation
and disposal of underground storage
tanks and associated wastes that were
discovered during the remediation of
certain Site properties.

The ROD stipulated that design
components for the repository built
south of the Millsite would be based on
standards specified in 40 CFR 192.02,
the Uranium Mill Tailings Radiation
Control Act of 1978, the Uranium Mill
Tailings Remedial Action (UMTRA)
Program, and on standards that would
enable the repository to meet the
requirements for a RCRA Subtitle C
hazardous waste disposal facility.

Characterization of Risk

The RI/FS identified gamma radiation
and radon gas as the primary
radiological contaminants of concern
associated with uranium and vanadium
mill tailings. Health risk assessments
identified exposure to gamma radiation
and inhalation of radon and radon
daughters as the two most significant
potential direct exposure pathways to
these radiological contaminants. Gamma
radiation emanates from tailings and
delivers a radioactive dose to the entire
body. Radon-222 and daughter
products, which decay from Ra-226
contained in the tailings and migrate
into the atmosphere, emit alpha
radiation that affects the lungs when
inhaled.

The RI/FS also identified the
following eight elements as the highest
tailings-related nonradiological
contaminants of concern due to their
potential chemical toxicity: arsenic,
copper, lead, molybdenum, selenium,
uranium, vanadium, and zinc (uranium
was considered to be a higher risk due
to chemical toxicity rather than
radioactivity). The RI/FS health risk
assessments determined that the two
most significant potential exposure
pathways to these nonradiological
contaminants were ingestion of
contaminated vegetables and ingestion
of contaminated beef. These were
considered to be indirect exposure
pathways resulting from contaminated
surface water being used to irrigate
fields and water livestock, thereby
introducing the nonradiological
contaminants into the food chain. Direct
exposures to the nonradiological
contaminants through contact with
contaminated soil, water, or air were
determined to be negligible health risks.
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Contact with contaminated water, the
most significant potential direct
exposure pathway, was considered to be
a negligible health risk because
contaminated surface and ground waters
were not used as sources for drinking
water.

Assessment of the various
environmental media on the Site
determined that certain contaminants of
concern were within acceptable human
health risk ranges and others were not.
However, as established in the ROD,
remediation of uranium mill tailings to
meet specific cleanup standards was
required on the Site regardless of risk
assessment results. The numerical and
supplemental cleanup standards set
forth at 40 CFR part 192 for Ra-226,
radon, and gamma radiation were the
principal standards used to define
acceptable health risk levels on the Site,
including the OU II Non-Surface and
Ground-Water Impacted Peripheral
Properties. There were no human health
risks associated with surface water or
ground water located on the OU II Non-
Surface and Ground-Water Impacted
Peripheral Properties because these
media were not contaminated on these
properties.

All properties comprising the Site,
including the OU II Non-Surface and
Ground-Water Impacted Peripheral
Properties, were individually evaluated
to determine the presence of
radiological contamination. After
obtaining access permission from the
property owner(s), a radiological
inclusion survey was conducted by
DOE-GJO or a DOE-GJO contractor to
determine whether the property
qualified for inclusion into the Site
cleanup project. The property was
excluded from the project and no
further action was taken when
radiological contamination exceeding
project cleanup standards was not
detected. When contamination
exceeding project cleanup standards
was detected, the property was included
by DOE-GJO into the Site cleanup
project.

The property owner(s) signed a
Remedial Action Agreement (RAA),
which granted access to the property for
surveys and construction and defined
any construction completion
requirements or remuneration for
dislocation or structure demolition. A
DOE-GJO contractor performed a
detailed radiological assessment survey
of the property that was used as the
basis for the Remedial Action Design
(RAD) and cost estimate. When the
presence of nonradiological hazardous
substances was suspected, the property
was surveyed to determine whether
remediation of nonradiological

hazardous substances was required. A
RAD report was approved by DOE-GJO
and concurred with by UDEQ. The RAD
report presented the assessment survey
results and the design for remedial
action for the property.

Response Actions

Radioactive materials, primarily in
the form of soil contaminated with
uranium mill tailings and residues from
ore stockpiles, were removed from the
OU II Non-Surface and Ground-Water
Impacted Peripheral Properties.
Remedial activities consisted of the
following:

+ Excavation of contaminated
material from the OU II Non-Surface
and Ground-Water Impacted Peripheral
Properties began in June 1989. All
contaminated soil and construction
materials exceeding the cleanup
standards specified in 40 CFR 192.12,
except where supplemental standards
were implemented, were excavated and
disposed by the DOE-GJO Remedial
Action Contractor (RAC).

+ After removal of contaminated
material and before backfilling,
verification surveys were performed by
the DOE-GJO RAC to demonstrate
compliance with the 40 CFR 192.12
cleanup standards. For the
supplemental standards properties and
property MP—00211-VL, verification
surveys were performed to demonstrate
compliance with property-specific
cleanup levels corresponding with
current land use scenarios. Verification
surveys were completed on the OU II
Non-Surface and Ground-Water
Impacted Peripheral Properties by
January 2000.

* Post-construction monitoring of
radon levels was performed, where
applicable, to verify compliance with 40
CFR 192.12 cleanup standards.

 Backfill was placed in excavated
areas and properties were reconstructed
to a physical condition comparable to
that which existed before remedial
activities.

« EPA, UDEQ, and DOE-GJO
conducted numerous Site visits
throughout the course of remedial
activities, including at the OU II Non-
Surface and Ground-Water Impacted
Peripheral Properties, to observe
assessment surveys, remedial action,
verification sampling, and restoration.

* Contaminated material removed
from the OU II Non-Surface and
Ground-Water Impacted Peripheral
Properties was disposed in a repository
built approximately one mile south of
the former Millsite. The repository, part
of OU I of the Site, contains a double
high density polyethylene (HDPE) liner
with a leak detection system, thereby

meeting the functional equivalence of a
RCRA Subtitle C hazardous waste
disposal facility. The repository cover is
approximately 8.5 feet thick and
includes a radon barrier.

* The DOE-GJO RAC prepared a
Property Completion Report (PCR) for
each of the remediated OU II Non-
Surface and Ground-Water Impacted
Peripheral Properties. The PCRs
document the remedial activities
performed for each property, including
assessment results, verification surveys,
and volumes and areas excavated. EPA
and UDEQ approved all PCRs for the
OU II Non-Surface and Ground-Water
Impacted Peripheral Properties by
March 5, 2001.

* Advanced Infrastructure
Management Technologies (AIMTech)
(formerly Oak Ridge National
Laboratory (ORNL)), the DOE-GJO
independent verification contractor
(IVC), performed verification of field
surveys and measurements, physical
sampling, and laboratory analyses for 10
percent of the Site properties. AIMTech
performed 100 percent reviews for
DOE-GJO RAC documents that reported
remedial activities for the OU II Non-
Surface and Ground-Water Impacted
Peripheral Properties.

* The DOE-GJO RAC prepared a
Remedial Action Report (RAR) for the
OU II Non-Surface and Ground-Water
Impacted Peripheral Properties. The
RAR summarizes the remedial actions
completed on the properties, the
performance standards used to direct
the remedial actions, the cost of the
remedial actions, and the operations
required to preserve the effectiveness of
the remedial actions. UDEQ and EPA
approved the RAR on May 18, 2001, and
June 4, 2001, respectively.

Cleanup Standards

Cleanup standards associated with
radioactive materials in tailings-
contaminated soils and sediment were
the primary standards used to define
acceptable health risk levels and to
guide remediation efforts for the OU II
Non-Surface and Ground-Water
Impacted Peripheral Properties. No
radiological or nonradiological
contamination was identified in surface
water or ground water located on these
properties, therefore cleanup standards
associated with these media were not
applicable. Gamma radiation and radon
gas were identified as the primary
tailings-related radiological
contaminants of concern. Reduction of
gamma radiation and radon gas
associated with uranium mill tailings
was achieved through the cleanup of Ra-
226. The principal source of radiological
cleanup standards used for the
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remediation of the OU II Non-Surface
and Ground-Water Impacted Peripheral
Properties, 40 CFR 192.12, specifies the
following maximum allowable Ra-226
concentrations for land:

* 5 picocuries per gram (pCi/g) above
background in the first 15 centimeters
(cm) of soil, averaged over 100 square
meters (m2) (the background Ra-226
concentration for Monticello is
approximately 1.0 pCi/g); and

» 15 pCi/g above background in any
15-cm interval more than 15 cm below
the surface, averaged over 100 m2.

40 CFR 192.12 specifies the following
maximum allowable radon
concentrations and gamma radiation
levels for occupied or habitable
structures:

» Radon decay-product
concentrations (RDCs): less than 0.02
working level (WL) to the extent
practicable, and shall not exceed 0.03
WL; and

* Gamma exposure rates: a maximum
of 20 microroentgens per hour (uUR/h)
above background (the background
gamma exposure rate for Monticello is
approximately 15 pR/h).

In conjunction with the cleanup
standards set forth at 40 CFR 192.12, the
“hot spot” criteria specified in the
DOE’s Guidelines for Residual
Radioactive Material at Formerly
Utilized Sites Remedial Action Program
and Remote Surplus Facilities
Management Program Sites (FUSRAP/
SFMP) were considered for cleanup
standards. The DOE hot spot criteria
specify the maximum radionuclide
concentration allowable for a deposit of
contamination of a given size that is still
protective of human health and the
environment.

Supplemental standards, as provided
for in 40 CFR 192.21, were implemented
in lieu of the 40 CFR 192.12 cleanup
standards for the following OU II Non-
Surface and Ground-Water Impacted
Peripheral Properties. The supplemental
standards were developed on a case-by-
case basis and were based on health risk
assessments. UDEQ and EPA approved
the application for these supplemental
standards on June 17, 1999, and July 1,
1999, respectively:

» Supplemental standards were
implemented for radiologically
contaminated material located in an
environmentally sensitive piiion/juniper
area on property MP-01041-VL.
Supplemental standards were
implemented on this property because
remedial action would directly produce
environmental harm that is clearly
excessive compared to the health
benefits (40 CFR 192.21(b)), and because
the cost of remedial action would be
unreasonably high relative to the long-

term benefits and the residual
radioactive materials do not pose a clear
present or future hazard (40 CFR
192.21(c)). The supplemental standards
permitted radiological contamination
exceeding the 40 CFR 192.12 cleanup
standards to remain in place. In
conjunction with the supplemental
standards, institutional controls were
implemented that will limit future
public exposure to any remaining
radiological contamination. The
institutional controls, recorded in the
San Juan County Courthouse, restrict
ownership to a public entity, require the
owner to manage the property as
publicly accessible open space, prohibit
the construction of habitable structures,
limit land use to day-use recreation, and
prohibit the removal of soil from the
property. Institutional controls also
include fencing to direct traffic to
defined entry and exit points and a
requirement for DOE to conduct regular
inspections to ensure the selected
remedy remains protective of human
health and the environment.

* Supplemental standards were
implemented for radiologically
contaminated material associated with
city-owned street and utility rights-of-
way. Radiological contamination
associated with city-owned street and
utility rights-of-way was confirmed on
property MP—00180—-CS, and may exist
within city-owned street and utility
rights-of-way located on other OU II
Non-Surface and Ground-Water
Impacted Peripheral Properties.
Supplemental standards were
implemented on city-owned street and
utility rights-of-way because the cost of
remedial action would be unreasonably
high relative to the long-term benefits
and the residual radioactive materials
do not pose a clear present or future
hazard (40 CFR 192.21(c)). The
supplemental standards permitted
radiological contamination exceeding
the 40 CFR 192.12 cleanup standards to
remain in place. In conjunction with the
supplemental standards, institutional
controls were implemented that will
limit future public exposure to any
remaining radiological contamination.
The institutional controls, established
through a Cooperative Agreement
between DOE and the City, require that
city-owned street and utility rights-of-
way remain open as public rights-of-
way without any structures or
encumbrances, define the
responsibilities of DOE and the City
with regard to excavating these areas
and managing any radiological
contamination that is encountered, and
require DOE to conduct inspections to
ensure the selected remedy remains

protective of human health and the
environment.

Property-specific cleanup standards
for contaminants in addition to those
addressed in 40 CFR 192.12 were
established for one property, MP—
00211-VL. Cleanup standards were
established for thorium-230 (Th-230),
uranium, and vanadium for the Phase I
portion of MP-00211-VL because of the
presence of uranium yellow cake. The
maximum allowable Th-230, uranium,
and vanadium concentrations for Phase
I of MP-00211-VL were:

* Th-230: 15 pCi/g above background
in any 15-cm interval of soil more than
15 cm below the surface, averaged over
100 m?2 (derived from the DOE FUSRAP/
SFMP guidance);

» Total uranium: 6,100 milligrams per
kilogram (mg/kg) (approximately 4,290
pCi/g) in any 15-cm-thick layer of soil,
averaged over 100 m2 (derived from the
EPA Region III Risk-Based
Concentration Table, Soil Ingestion,
Industrial Setting (First Quarter 1995));
and

 Total vanadium: 14,000 mg/kg in
any 15-cm-thick layer of soil, averaged
over 100 m? (derived from the EPA
Region IIT Risk-Based Concentration
Table, Soil Ingestion, Industrial Setting
(First Quarter 1995)).

Cleanup standards were established
for uranium for the Phase II portion of
MP-00211-VL because of the proximity
of this area to the former mill processing
plant. The maximum allowable uranium
concentration for Phase II of MP-00211—
VL was:

e Total uranium: 300 pCi/g in any 15-
cm-thick layer of soil, averaged over 100
m?2 (developed to meet the general
radiation protection standards specified
in DOE Order 5400.5 ‘‘Radiation
Protection of the Public and the
Environment”’).

The cleanup standards for these
additional contaminants for MP-00211—
VL are appropriate for the current
industrial/recreational land use of this
property. In conjunction with these
additional cleanup standards,
institutional controls were implemented
that will limit public exposure to any
remaining contamination should the
land use change to residential in the
future. The institutional controls,
implemented through a zoning
restriction (City Ordinance No. 2003-2),
prohibit the construction of habitable
structures on the property unless certain
conditions prescribed by the zoning
restriction are met. These conditions
include a requirement for DOE to survey
the excavated foundation footprint of
any habitable structure being
constructed to check for the presence of
uranium. The zoning restriction also
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defines the responsibilities of DOE and
the City should the noted contaminants
be encountered on the property in the
future.

Cleanup requirements specified in the
Utah Administrative Code, Title R311,
“Utah Underground Storage Tank
Rules,” were used for the remediation of
a leaking diesel fuel underground
storage tank (UST) and associated
petroleum-contaminated soils
encountered on Phase I of MP—00211-
VL. The abandoned UST and petroleum-
contaminated soils were disposed in the
repository south of the Millsite. The
petroleum contamination that remains
at MP—00211-VL in association with
these remediated materials is at levels
that allow unlimited use or unrestricted
exposure.

In summary, radioactive materials in
tailings-contaminated soils and
sediment and additional contaminants
have been removed from the OU II Non-
Surface and Ground-Water Impacted
Peripheral Properties to meet the
prescribed cleanup standards for the
current land use. The attainment of
these cleanup standards signifies that
acceptable health risk levels have been
achieved.

Operation and Maintenance

To ensure the long-term effectiveness
of the selected remedy, the following
OU II Non-Surface and Ground-Water
Impacted Peripheral Properties where
supplemental standards were
implemented for radiological
contamination left in place have been
included in DOE’s Long Term
Surveillance and Maintenance (LTSM)
Program: property MP—-01041-VL and
properties such as MP-00180—-CS where
radiological contamination remains in
association with city-owned street and
utility rights-of-way. The LTSM
Program will monitor these properties to
confirm that the supplemental standards
and the previously described
institutional controls are maintained to
limit future public exposure to any
remaining radiological contamination.
In addition, the LTSM Program will
monitor property MP-00211-VL to
confirm that the appropriate zoning
restriction conditions are maintained to
limit exposure to any remaining
contamination. Monitoring of property
MP-00211-VL includes a procedure for
surveying the excavated foundation
footprint of any habitable structure
being constructed for the presence of
uranium. No other operation and
maintenance is required on the OU II
Non-Surface and Ground-Water

Impacted Peripheral Properties to
preserve the selected remedy.

Five-Year Review

Pursuant to CERCLA section 121(c),
DOE must conduct statutory CERCLA
Five-Year Reviews for the OU II Non-
Surface and Ground-Water Impacted
Peripheral Properties because
contamination remains at certain
properties above levels that allow
unlimited use or unrestricted exposure.
These are the previously cited property
MP-00211-VL, supplemental standards
property MP-01041-VL, and
supplemental standards properties such
as MP—00180-CS where radiological
contamination remains in city-owned
street and utility rights-of-way. These
properties all have land use restrictions
in place. CERCLA Five-Year Reviews
ensure the selected remedy remains
effective.

The first CERCLA Five-Year Review
for the Site was completed on February
13, 1997. This CERCLA Five-Year
Review, covering the period from 1991
through 1996 when remediation was
ongoing at the Site, discussed the status
of remedial actions and noted that the
need for supplemental standards for
certain properties on the Site, including
the OU II Non-Surface and Ground-
Water Impacted Peripheral Properties,
was being negotiated with EPA and
UDEQ. The most recent CERCLA Five-
Year Review, completed in August
2002, evaluated the completion of
remediation of radioactive materials in
soils and sediment for OUs I and II, the
completion and capping of the
repository located south of the Millsite,
transferral of the Millsite to the City,
and restoration of the Millsite. The next
CERCLA Five-Year Review for the Site
is scheduled for June 2007.

Community Involvement

Public participation activities have
been satisfied as required in CERCLA
section 113(k), 42 U.S.C. 9613(k), and
CERCLA section 117, 42 U.S.C. 9617.
Documents in the deletion docket which
EPA relied on for recommendation of
the deletion of the OU II Non-Surface
and Ground-Water Impacted Peripheral
Properties portion of the Site from the
NPL are available to the public in the
Site information repositories identified
above.

V. Deletion Action

The EPA has determined that all
appropriate responses under CERCLA
have been completed, and that no
further response actions under CERCLA,

other than operation and maintenance
and five-year reviews, are necessary.
Therefore, EPA is deleting the OU II
Non-Surface and Ground-Water
Impacted Peripheral Properties portion
of the Site from the NPL. The State of
Utah (UDEQ) concurs with the decision
to delete the OU II Non-Surface and
Ground-Water Impacted Peripheral
Properties portion of the Site from the
NPL provided that no adverse
comments are received during the
public comment period.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective October 14,
2003, unless EPA receives adverse
comments by September 12, 2003. If
adverse comments are received within
the 30-day public comment period, EPA
will publish a timely withdrawal of this
direct final partial deletion before its
effective date and the partial deletion
will not take effect. In such case, EPA
will prepare a response to comments
and continue with the deletion process
on the basis of the notice of intent to
partially delete and the comments
already received. There will be no
additional opportunity to comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Dated: July 31, 2003.
Robert E. Roberts,
Regional Administrator, Region 8.
» For the reasons set out in this

document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

= 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.0.12777, 56 FR 54757, 3 CFR,

1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

= 2. Table 2 of appendix B to part 300 is
amended by revising the entry for
“Monticello Mill Tailings (USDOE),”
Monticello, UT to read as follows:

Appendix B to Part 300—National
Priorities List

* * * * *
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TABLE 2.—FEDERAL FACILITIES SECTION

State Site name City/county Notes 2
* * * * * * *
UT i, Monticello Mill TailiNgS (USDOE) ......c.ioiiiiiieiieiiiie ittt Monticello P
* * * * * * *
a* * *.

P = Site with partial deletion(s).

[FR Doc. 03-20430 Filed 8-12-03; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 91 and 96
[Docket Number ST02-03]
RIN 0581-AC18

Removal of Cottonseed Chemist
Licensing Program, Updating of
Commodity Laboratory and Office
Addresses, and Adoption of
Information Symbols

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Agricultural Marketing
Service (AMS) proposes to remove the
cottonseed chemist licensing program
and the related official grading program.
This proposed regulation would update
various commodity testing laboratory
addresses and would adopt two
information symbols in the form of
approved AMS shields to indicate that
products have been tested by AMS.
DATES: Comments must be received on
or before September 12, 2003.
ADDRESSES: Interested persons are
invited to submit comments concerning
this proposed rule. The Agency
particularly invites ideas for adequate
funding so that this 67-year-old USDA
user fee program may become
operational again if the cottonseed
products industry shows renewed
interest. Comments should be sent in
triplicate to James V. Falk, Docket
Manager, USDA, AMS, Science and
Technology, 1400 Independence
Avenue, SW., Room 3521 South
Agriculture Building, Mail Stop 0272,
Washington, DC 20250-0272; telephone
(202) 690-4089; fax (202) 720-4631, or
e-mail: James.falk@usda.gov and should
refer to the docket title and number
located in the heading of this document.
Comments received will be available for
public inspection in Room 3507, South
Agriculture Building, 1400
Independence Avenue, SW., between

the hours of 10 a.m. and 4 p.m., Eastern
Time, Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
James V. Falk, Docket Manager, USDA,
AMS, Science and Technology, 1400
Independence Avenue, SW., Room 3521
South Agriculture Building, Mail Stop
0272, Washington, DC 20250-0272;
telephone (202) 690—4089; fax (202)
720-4631, or e-mail:
James.falk@usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866 and Executive
Order 12988

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866, and
therefore, has not been reviewed by the
Office of Management and Budget
(OMB).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. This rule does not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to this
rule or the application of its provisions.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Administrator of
the Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities.
Even though an official cottonseed
grading certificate has not been issued
since June 3, 1999, there are some
potential users available that may use
the cottonseed chemist licensing
program services. Such possible users of
program services include 35 oil mills,
1,400 U.S. cottonseed gins, 11 private
laboratories, and exporters. Many of
these users are small entities under the
criteria established by the Small
Business Administration (13 CFR
121.601).

USDA licensed cottonseed chemist
program service and official cottonseed
grade determinations are provided to all
businesses on a voluntary basis and user
fees to administer the program are listed
in 7 CFR part 96. Any decision to
discontinue the use of the official
cottonseed grading services (with a unit

certificate fee) at private laboratories
and obtain new contracts with their
customers based upon unofficial grade
of seed (without a fee) would not hinder
the cottonseed industry members from
marketing their products. Monthly
published Marketing News reports for
cottonseed are based entirely on
summary information of the quality and
quantity factors and grades obtained
from all official certificates issued by
licensed chemists. There has been no
official cottonseed grade certificate
issued from a licensed chemist since
June 3, 1999. All cottonseed business
since that date has been based on an
unofficial cottonseed grade. User fee
costs to entities would be proportional
to their use of program services, so that
costs are shared equitably by all users.

The last fee increases for the USDA
Cottonseed Chemist Licensing Program
services became effective on May 4,
1998 (63 FR 16370-16375). Since June
1999, no revenue has been available to
administer the program and there has
been a yearly increase in cost of living
for the Federal employee salaries and
benefits that comprise 72 percent of
total program expenses. No program
revenue is generated because there has
been a shift in usage patterns on the part
of the cottonseed industry for testing
and grading services by chemists. The
industry is now relying entirely on an
unofficial cottonseed grade certification
for their purchase and trade decisions.

Other miscellaneous and
unsubstantial changes which would be
made by the proposed rule will not
adversely affect users of the program
services. The addition of two
information symbols in the form of
approved AMS shields and their
inclusion in the regulations would not
add further costs to users of the variety
of AMS Science and Technology
laboratory testing services.

Accordingly, the Administrator has
determined that this rule would not
have a significant economic impact on
a substantial number of small entities.

Paperwork Reduction Act

This rule does not contain any new
information collection or recordkeeping
requirements that are subject to the
Office of Management and Budget
(OMB) approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35).
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Background and Analysis of Proposal

On August 9, 1993, AMS published a
rule in the Federal Register (58 FR
42408-42448) to combine AMS
regulations concerning laboratory
services. The goal was to consolidate
and to transfer existing laboratory
testing programs operating
independently under the various
commodity programs into the Science
and Technology (S&T) program,
formerly the Science Division and the
Science and Technology Division
(S&TD). All divisions in the Agricultural
Marketing Service (AMS) were
designated as programs by the
Administrator on September 18, 1997.

The description of examination and
licensure services provided in section
91.4 needs to be broadened to include
other laboratory and testing licenses
provided by the Science & Technology
programs. In addition, if the proposed
rule to remove the Cottonseed Chemist
Licensing Program becomes finalized
then the limited description of services
would no longer be applicable. Science
& Technology Program laboratories and
facilities have undergone modernization
and consolidation since May 1998. In
many instances the addresses of the
locations changed in section 91.5. A
major change was the October 2002
opening of the National Science
Laboratory in Gastonia, North Carolina
which now has biotechnology testing
facilities

On November 1, 1999 the USDA
Office of Communications approved two
information symbols in the form of AMS
shields to be added to the USDA/AMS
inventory and they are acceptable for
use with AMS materials. The two
approved AMS shields with the words
“USDA AMS TESTED” and “USDA
LABORATORY TESTED FOR EXPORT”
are proposed to be added to the
regulations in 7 CFR part 91. A major
role of the Science and Technology
program for the Agency is to perform
analytical testing services of
commodities. The approved AMS
shields are designed to enhance the
acceptance of AMS tested agricultural
commodities on a national or
international basis.

The licensed cottonseed chemist
program and official grade certification
are voluntary, user fee-funded services,
conducted under the authority of the
Agricultural Marketing Act of 1946, as
amended (7 U.S.C. 1622, 1624). Under
the current USDA program, chemists in
private laboratories are licensed to
analyze cottonseed in order to certify its
quality, to access its lot potential for oil
yield at seed crushing mills, and to
determine the grade of official samples

of cottonseed produced at cotton gins
according to the rules, regulations and
By-Laws of the National Cottonseed
Products Association (NCPA). A
representative lot of cottonseed for
official grade determination is generally
limited to a maximum of 150 tons for
quality concerns. An official certificate
is issued by the licensed chemist for
each official cottonseed sample at a
current unit fee of $3.18 to cover the
costs of the USDA program.

The USDA licensed cottonseed
chemist program originated on July 31,
1937 when a Bureau of the United
States Department of Agriculture
published a rule in the Federal Register
(2 FR 1348-1353) and provided the
details for the program. On August 14,
1937 the first user fee increase for the
program occurred when the issuance
cost for each certificate of the official
grade of cottonseed increased from 10
cents to 25 cents (2 FR 1400).

The regulations in 7 CFR part 96
include in subpart A the details of the
USDA cottonseed chemist licensing
program (under the AMS Cotton
Division’s supervision for the last time
in 1988) and the applicable user fees. In
subpart B the method used to calculate
official cottonseed grade was provided.

The current fees have been in effect
since May 4, 1998 (63 FR 16370-16375).
The fees include $1,166 for a chemist’s
license examination, $292 for a
chemist’s license renewal, a $3.18 fee
per official cottonseed grade certificate
issued, and a $60 fee for the review of
the grading of an official lot of
cottonseed. The number of official
cottonseed grade certificates issued by
licensed chemists dropped from 36,565
in fiscal year 1992 to 5,718 in early
fiscal year 1999. The large decline in
official cottonseed grade certificates was
due to the 40 percent divergence of
cottonseed usage from human food to
dairy animal feed. In addition, many
large oil mills have setup their own
laboratories to perform cottonseed
quality testing and have established
trade relations with their customers
based on an unofficial grade of seed.

The S&T programs are mainly
voluntary, user fee services, conducted
under the authority of the Agricultural
Marketing Act of 1946, as amended. The
Act authorizes the Department to
provide analytical testing services that
facilitate marketing and allow
commodity products to obtain grade
designations or meet marketing
standards. In addition, the laboratory
tests establish quality standards for the
agricultural commodities. The Act also
requires that reasonable and
reimbursable fees be collected from
users of the program services to cover,

as nearly as practicable, the costs of the
services rendered to maintain the
program. At a May 1999 annual
meeting, the National Cottonseed
Products Association was provided an
analysis of the services the Agency
provides for the official cottonseed
grade determination, and the revisions
of fees that are needed to continue
services to the extent commensurate
with the actual costs. The industry
expressed strong resistance to paying
the increased costs needed to provide
the official cottonseed grading service
that includes official sampling
expenses. It was their recommendation
to eliminate the cottonseed chemist
licensing program. In June 1999 the last
official cottonseed grade certificate was
issued and no revenue has been
obtained from the USDA cottonseed
chemist licensing program since that
time to the present. The program has
become a financial burden to AMS. The
total obligatory cost to Science and
Technology to carry the program
forward to the full completion of fiscal
year (FY) 2003 would be $65,939. The
estimated cost of the program for FY
2004 would remain at $65,939. This cost
consists of $47,786 for salaries and
benefits, $2,480 for USDA blind check
sample preparation, $7,101 for travel,
$3,575 for rent/utilities/
communications, and $4,997 for
administrative overhead. The Agency
has no projected revenue to continue
the program operation using the current
user fee schedule. Hence, this rule
proposes to terminate the cottonseed
chemist licensing program and to
remove related official cottonseed
grading and associated fees from the
regulations. This rule proposes to
remove 7 CFR part 96 in its entirety.
Private or non-government laboratories
would no longer be eligible to hold
USDA cottonseed chemist licenses.
There will be no need for persons to
possess official cottonseed sampler
licenses or similar designations.
Marketing News for official grade
cottonseed would no longer be
available.

This proposed rule would also update
various commodity testing laboratory
addresses and would adopt approved
AMS shields to indicate that products
have been tested by AMS. The new
shields would be placed in a new
subpart together with appropriate
definitions.

This proposed rule provides for a 30-
day comment period. This period is
deemed appropriate in view of the need
to make changes to the regulations as
soon as possible. All comments which
are received during the comment period
will be considered before making any
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final decision about the continuance or
the discontinuance of official cottonseed
grading and the related USDA
Cottonseed Chemist Licensing Program.

List of Subjects
7 CFR Part 91

Administrative practice and
procedure, Agricultural commodities,
Laboratories, Reporting and
recordkeeping requirements.

7 CFR Part 96

Administrative practice and
procedure, Agricultural commodities,
Laboratories, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR part 91 is amended as
follows:

PART 91—[AMENDED]

1. The authority citation for part 91
continues to read as follows:

Authority: 7 U.S.C. 1622, 1624.

2.1In §91.4, paragraph (b) is revised to
read as follows:

§91.4 Kinds of services.
* * * * *

(b) Examination and licensure. The
manager of a particular Science and
Technology program administers
examinations and licenses analysts in
laboratories for competency in

performing commodity testing services.
* * * * *

3. Section 91.5 is revised to read as
follows:

8§91.5 Where services are offered.

(a) Services are offered to applicants
at the Science and Technology field
service laboratories and facilities in the
following list:

(1) Science and Technology regional
laboratory. A variety of tests and
laboratory analyses are available in one
regional multi-disciplinary Science and
Technology (S&T) laboratory, and is
located as follows: USDA, AMS, Science
and Technology, National Science
Laboratory, 801 Summit Crossing Place,
Suite B, Gastonia, NC 28054—-2193.

(2) Science and Technology (S&T)
satellite laboratories. The specialty
laboratories performing mycotoxin and
other chemical testing on peanuts,
peanut products, dried fruits, grains,
edible seeds, tree nuts, shelled corn
products, oilseed products and other
commodities as well as proximate
analyses on foods are:

(i) USDA, AMS, Science &
Technology, 959 North Main Street,
Blakely, GA 39823-2030.

(ii) USDA, AMS, Science &
Technology, 107 South Fourth Street,
Madill, OK 73446-3431.

(iii) USDA, AMS, Science &
Technology, c/o Golden Peanut
Company LLC, (Mail: P.O. Box 272;
Dawson, GA 31742-0272), 715 Martin
Luther King Jr. Drive, Dawson, GA
39842-1002.

(iv) USDA, AMS, S&T, Mail: P.O. Box
1130, 308 Culloden Street, Suffolk, VA
23434-4706.

(3) Citrus laboratory. The Science and
Technology’s citrus laboratory
specializes in testing citrus juices and
other citrus products and is located as
follows: USDA, AMS, Science &
Technology Citrus Laboratory, 98 Third
Street, SW., Winter Haven, FL. 33880—
2905.

(4) Program laboratories. Laboratory
services are available in all areas
covered by cooperative agreements
providing for this laboratory work and
entered into on behalf of the Department
with cooperating Federal or State
laboratory agencies pursuant to
authority contained in Act(s) of
Congress. Also, services may be
provided in other areas not covered by
a cooperative agreement if the
Administrator determines that it is
possible to provide such laboratory
services.

(5) Other alternative laboratories.
Laboratory analyses may be conducted
at alternative Science and Technology
laboratories and can be reached from
any commodity market in which a
laboratory facility is located to the
extent laboratory personnel are
available.

(6) Science and Technology
headquarters offices. The examination,
licensure, quality assurance reviews,
laboratory accreditation/certification
and consultation services are provided
by headquarters staff located in
Washington, DC. The main headquarters
office is located as follows: USDA,
AMS, Science and Technology, Office of
the Deputy Administrator, Room 3507
South Agriculture Bldg., Mail Stop
0270, 1400 Independence Ave., SW.,
Washington, DC 20250-0270.

(7) The Information Technology (IT)
Group. The IT office of the Science and
Technology programs is headed by the
Associate Deputy Administrator for
Technology/Chief Information Officer
and provides information technology
services and management systems to the
Agency and other agencies within the
USDA. The main IT office is located as
follows: USDA, AMS, Science and
Technology, Office of the Associate
Deputy Administrator for Technology,
1752 South Agriculture Bldg., Mail Stop

0204, 1400 Independence Ave., SW.,
Washington, DC 20250-0204.

(8) Statistics Branch Office. The
Statistics Branch office of Science and
Technology (S&T) provides statistical
services to the Agency and other
agencies within the USDA. In addition,
the Statistics Branch office generates
sample plans and performs consulting
services for research studies in joint
efforts with or in a leading role with
other program areas of AMS or of the
USDA. The Statistics Branch office is
located as follows: USDA, AMS, S&T
Statistics Branch, 0603 South
Agriculture Bldg., Mail Stop 0223, 1400
Independence Ave., SW., Washington,
DC 20250-0223.

(9) Technical Services Branch Office.
The Technical Services Branch office of
Science and Technology (S&T) provides
technical support services to all Agency
programs and other agencies within the
USDA. In addition, the Technical
Services Branch office provides
certification and accreditation services
of private and State government
laboratories as well as oversees quality
assurance programs; import and export
certification of laboratory tested
commodities. The Technical Services
Branch office is located as follows:
USDA, AMS, S&T Technical Services
Branch, 3521 South Agriculture Bldg.,
Mail Stop 0272, 1400 Independence
Ave., SW., Washington, DC 20250-0272.

(10) Monitoring Programs Office.
Services afforded by the Pesticide Data
Program (PDP) and Microbiological Data
Program (MDP) are provided by USDA,
AMS, Science and Technology
Monitoring Programs Office (MDP and
PDP), 8609 Sudley Road, Suite 206,
Manassas, VA 20119-8411.

(11) Federal Pesticide Record Keeping
Program Office. Services afforded by the
Federal Pesticide Record Keeping
Program for restricted-use pesticides by
private certified applicators are
provided by USDA, AMS, Science and
Technology, Pesticide Records Branch,
8609 Sudley Road, Suite 203, Manassas,
VA 20110-8411. The addresses of the
various laboratories and offices appear
in the pertinent parts of this subchapter.
A prospective applicant may obtain a
current listing of addresses and
telephone numbers of Science and
Technology laboratories, offices, and
facilities by addressing an inquiry to the
Administrative Officer, Science and
Technology, Agricultural Marketing
Service, United States Department of
Agriculture (USDA), 1400 Independence
Ave., SW., Room 0725 South
Agriculture Building, Mail Stop 0271,
Washington, DC 20250-0271.

4. A new subpart ] is added to read
as follows:
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plural, and vice versa, as the case may

demand. As used throughout the

regulations in this part, unless the
context requires otherwise, the
following terms will be construed to
mean:

AMS. The abbreviation for the
Agricultural Marketing Service (AMS)
agency of the United States
Department of Agriculture.

Export. To send or transport a product
originally created or manufactured in
the United States of America to
another country in the course of trade.

Laboratory. An AMS Science and
Technology (S&T) laboratory listed in
§ 91.5 that performs the official
analyses.

Test. To perform chemical,
microbiological, or physical analyses
on a sample to determine presence
and levels or amounts of a substance
or living organism of interest.

USDA. The abbreviation for the United
States Department of Agriculture.

Subpart J—Designation of Approved
Symbols for Identification of
Commodities Officially Tested by AMS

Sec.

91.100 Scope.

91.101 Definitions.

91.102 Form of official identification
symbols.

§91.100 Scope.

Two approved information symbols in
the form of AMS shields are available to
indicate official testing by an AMS
laboratory. The two approved AMS
shields with the words “USDA AMS
TESTED” and “USDA LABORATORY
TESTED FOR EXPORT” are added to
the USDA symbol inventory to enhance
the acceptance of AMS tested
agricultural commodities on a national
or international basis.

§91.101 Definitions.
Words used in the regulations in this
part in the singular form will import the

AMS

TESTED

Figure 1.

LABORATORY TESTED

FOR EXPORT

Figure 2.

§91.102 Form of official identification
symbols.

Two information symbols in the form
of AMS shields indicate commodity
testing at an AMS laboratory listed in
§91.5 of this part. The AMS shield set
forth in figure 1 of this section,
containing the words “USDA AMS
TESTED”, and the shield set forth in
figure 2, containing the words “USDA
LABORATORY TESTED FOR EXPORT”
have been approved by the USDA Office
of Communications to be added to the
USDA/AMS inventory of symbols. Each
example of an AMS shield has a black
and white background; however the
standard red, white and blue colors are
approved for the shields. They are
approved for use with AMS materials.
Shields with the same wording that are
similar in form and design to the
examples in figures 1 and 2 of this
section may also be used.
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PART 96—[REMOVED AND
RESERVED]

4. Part 96 is removed and reserved.

Dated: August 7, 2003.
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03—20563 Filed 8—12—-03; 8:45 am)]
BILLING CODE 3410-02—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NE-19-AD]
RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Corporation (formerly Allison Engine
Company) AE 3007A1, AE 3007A1/1,
AE 3007A1/3, AE 3007A3, AE 3007AL1E,
and AE 3007A1P Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Rolls-Royce Corporation (formerly
Allison Engine Company) AE 3007A1,
AE 3007A1/1, AE 3007A1/3, AE
3007A3, AE 3007A1E, and AE 3007A1P
turbofan engines, with 1st to 2nd stage
turbine spacers, part number (P/N)
23069627, 23070989, 23072849, or
23075364 installed. This proposed AD
would reduce the life limit for 1st to
2nd stage turbine spacer, part number
(P/N) 23072849, to a certain lower life
limit, based on engine model. This
proposed AD would also require a one-
time fluorescent penetrant inspection
(FPI) of 1st to 2nd stage turbine spacers
P/Ns 23069627, 23070989, 23072849,
and 23075364 before reaching the
spacer life limit, within specified
cycles-since-new (CSN), and would
require replacement of the spacer if
found cracked, or with bent or missing
aft tangs. This proposed AD is prompted
by a report that during a scheduled
inspection, aft pilot tangs on a 1st to
2nd stage turbine spacer were found
bent and cracked. The actions specified
in this proposed AD are intended to
prevent 1st to 2nd stage turbine spacer
failure, leading to uncontained turbine
failure, engine shutdown, and damage
to the airplane.

DATES: We must receive any comments
on this proposed AD by October 14,
2003.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

* By mail: Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2003—NE—
19-AD, 12 New England Executive Park,
Burlington, MA 01803-5299.

* By fax: (781) 238-7055.

* By e-mail: 9-ane-
adcomment@faa.gov.

You may examine the AD docket at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Michael Downs, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Avenue, Des Plaines, IL
60018; telephone: (847) 294-7870, fax:
(847) 294-7834.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
2003-NE-19-AD” in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. If a person contacts us
through a nonwritten communication,
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You may get more
information about plain language at
http://www.plainlanguage.gov.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Discussion

The FAA has been made aware that
during a scheduled engine inspection,
aft pilot tangs on a 1st to 2nd stage
turbine spacer were found cracked and
bent. The manufacturer has determined
that the cause of the cracking and
bending is due to a tight interference fit
between the 2nd stage high pressure
turbine wheel and the 1st to 2nd stage
turbine spacer, and a fillet radius on the
aft tangs, that is too small. The
manufacturer is making design changes
to decrease the interference fit of a
replacement 1st to 2nd stage turbine
spacer. The manufacturer has reduced
the original life limit for spacer part
number 23072849. The manufacturer is
also requesting FPI of this spacer P/N
23072849 and three other related
spacers P/Ns 23069627, 23070989, and
23075364. This action is considered
interim and future AD action may be
taken based on inspection results and
replacement part availability.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. Therefore, we are
proposing this AD, which would reduce
the 20,000 CSN life limit for the
replacement 1st to 2nd stage turbine
spacer, P/N 23072849, to 13,100 CSN for
engine models AE 3007A1/1, AE
3007A1/3, AE 3007A1, and AE 3007A3,
and to 12,900 CSN for engine models
AE 3007A1E and AE 3007A1P. This
proposed AD would also require a one-
time FPI of 1st to 2nd stage turbine
spacers P/Ns 23069627, 23070989,
23072849, and 23075364 before
reaching the spacer life limit, within
specified CSN, and would require
replacement of spacers if found cracked,
or with bent or missing aft tangs.

Changes to 14 CFR Part 39—Effect on
the Proposed AD

On July 10, 2002, we published a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs the FAA’s
AD system. This regulation now
includes material that relates to altered
products, special flight permits, and
alternative methods of compliance. This
material previously was included in
each individual AD. Since this material
is included in 14 CFR part 39, we will
not include it in future AD actions.

Costs of Compliance

There are approximately 1,244
engines of the affected design in the
worldwide fleet. We estimate that 850
engines installed on airplanes of U.S.
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registry would be affected by this
proposed AD. We estimate the prorated
replacement cost of a spacer for engine
models AE 3007A1/1, AE 3007A1/3, AE
3007A1, and AE 3007A3 to be $13,755,
and $13,545 for engine models AE
3007A1E and AE 3007A1P. We also
estimate that approximately 45%, or
382, of the 850 domestic engines will
require replacement spacers. We also
estimate that it would take
approximately 1 work hour per engine
to perform the proposed inspection, and
that the average labor rate is $60 per
work hour. We also estimate that it
would take approximately 18 work
hours per engine to perform the
proposed part replacement. Based on
these figures, we estimate the total cost
of the proposed AD to U.S. operators to
be $5,649,780.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposal and placed
it in the AD Docket. You may get a copy
of this summary by sending a request to
us at the address listed under
ADDRESSES. Include “AD Docket No.
2003-NE-19-AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Rolls-Royce Corporation: Docket No. 2003—
NE-19-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by
October 14, 2003.

Affected ADs

(b) None.
Applicability

(c) This AD is applicable to Rolls-Royce
Corporation (formerly Allison Engine
Company) AE 3007A1, AE 3007A1/1, AE
3007A1/3, AE 3007A3, AE 3007A1E, and AE
3007A1P turbofan engines, with 1st to 2nd
stage turbine spacer part number (P/N)
23069627, 23070989, 23072849, or 23075364
installed. These engines are installed on, but
not limited to, EMBRAER EMB-135 and
EMB-145 series airplanes.

Unsafe Condition

(d) This AD was prompted by a report that
during a scheduled inspection, aft pilot tangs
were found bent and cracked on a 1st to 2nd
stage turbine spacer. The actions specified in
this AD are intended to prevent 1st to 2nd
stage turbine spacer failure, leading to
uncontained turbine failure, engine
shutdown, and damage to the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

1st to 2nd Stage Turbine Spacer Life Limits

(f) 1st to 2nd stage turbine spacer life limits
are as follows:

(1) For P/N 23072849, the newly
established life limit is:

(i) 13,100 cycles-since-new (CSN) for
engine models AE 3007A1/1, AE 3007A1/3,
AE 3007A1, AE 3007A3; and

(ii) 12,900 CSN for engine models AE
3007A1E and AE 3007A1P.

(2) For P/Ns 23069627, 23070989, and
23075364, the life limits are unchanged.

Inspection

(g) After the effective date of this AD,
perform a one-time fluorescent penetrant
inspection (FPI) of the 1st to 2nd stage
turbine spacer P/Ns 23069627, 23070989,
23072849, and 23075364 and replace spacer
if cracked or if aft pilot tangs are bent or
missing, with a new or serviceable 1st to 2nd
stage turbine spacer, using the following
compliance criteria:

(1) For an engine inducted into the shop
for any reason, if the spacer has accumulated
3,000 CSN or more.

(2) For installed engines, if the spacer has
accumulated more than 9,300 CSN, inspect
before accumulating an additional 500
cycles-in-service, or before accumulating
4,200 cycles-since-last FPI, whichever is
more, but do not exceed the spacer life limit
in paragraph (f) of this AD.

(3) For installed engines, if the spacer has
accumulated 9,300 or less CSN, inspect
before accumulating 9,800 CSN, or before
accumulating 4,200 cycles-since-last FPI,
whichever is more, but do not exceed the
spacer life limit in paragraph (f) of this AD.

Alternative Methods of Compliance

(h) Alternative methods of compliance
must be requested in accordance with 14 CFR
part 39.19, and must be approved by the
Manager, Chicago Aircraft Certification
Office, FAA.

Related Information

(i) The subject of this AD is addressed in
Rolls-Royce Corporation alert service bulletin
No. AE 3007A—-A-72-265, Revision 1, dated
April 10, 2003.

Issued in Burlington, Massachusetts, on
August 7, 2003.

Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 03-20573 Filed 8-12-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

19 CFR Part 103
RIN 1515-AD18

Confidentiality Protection for Vessel
Cargo Manifest Information

AGENCY: Customs and Border Protection,
Department of Homeland Security.
ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: This document withdraws a
notice of proposed rulemaking (NPRM)
published in the Federal Register by the
U.S. Customs Service (now a bureau
within the new Department of
Homeland Security and renamed the
Bureau of Customs and Border
Protection (CBP)) on January 9, 2003,
regarding the confidential treatment of
certain vessel manifest information. The
NPRM proposed to provide that, in
addition to the importer or consignee,
parties that electronically transmit
vessel cargo manifest information
directly to CBP 24 or more hours before
cargo is laden aboard the vessel at the
foreign port may request confidentiality
with respect to importer or consignee
identification information. Current
regulations allow only the importer or
consignee, or an authorized employee,
attorney, or official of the importer or
consignee, to make such requests. After
careful consideration, CBP has decided
to withdraw the proposal because of the
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clear lack of consensus on the part of
the trade community regarding the
value of the proposed amendment and
the administrative burden the proposal,
if adopted, would create for CBP and
U.S. importers.

EFFECTIVE DATE: The effective date of
this withdrawal is August 13, 2003.

FOR FURTHER INFORMATION CONTACT:
Joanne Roman Stump, Chief, Disclosure
Law Branch, OR&R, (202) 572-8717,
and Glen Vereb, Chief, Entry Procedures
& Carriers Branch, Office of Regulations
and Rulings (OR&R), at (202) 572—-8724.

SUPPLEMENTARY INFORMATION:
Background

On January 9, 2003, the U.S. Customs
Service (now a bureau within the new
Department of Homeland Security and
renamed the Bureau of Customs and
Border Protection (CBP)) published a
notice of proposed rulemaking (the
NPRM) in the Federal Register (68 FR
1173) proposing to amend § 103.31 of
the Customs Regulations (19 CFR
103.31) pertaining to public disclosure
of vessel manifest information and the
confidential treatment of some of that
information for importers and
consignees. Under § 103.31(d)(1), an
importer or consignee, or an authorized
employee, attorney, or official of the
importer or consignee, can file a request
for confidentiality (referred to as a
certification in the regulation) relative to
the name and address of the importer or
consignee and the name and address of
its shippers. The proposed regulation
would allow, in certain circumstances,
certain carriers handling the importer’s
or consignee’s shipments, if properly
authorized, to also file a confidentiality
request on behalf of the importer or
consignee.

This document withdraws the NPRM.

Prior Relevant Rulemaking and the
NPRM

On October 31, 2002, CBP published
a final rule document in the Federal
Register (67 FR 66318) that amended
the Customs Regulations pertaining to
the inward foreign manifest to provide
that CBP must receive from the carrier
the vessel’s Cargo Declaration (Customs
Form (CF) 1302), one document among
a few that comprise the manifest, or a
CBP-approved electronic equivalent of
the cargo declaration, at least 24 hours
before the cargo is laden aboard the
vessel at the foreign port, and to require
that Vessel Automated Manifest System
(AMS) participants provide the cargo
declaration electronically.

The regulation also provides that a
properly licensed or registered non-
vessel operating common carrier

(NVOCQC) that is in possession of an
International Carrier Bond containing
the provisions of § 113.64 of the
regulations (19 CFR 113.64) may
electronically transmit required
manifest information directly to CBP
through the AMS 24 or more hours
before cargo it delivers to the vessel
carrier is laden aboard the vessel at the
foreign port. If the NVOCC chooses not
to transmit the required manifest
information to CBP, as described above,
the regulation requires the NVOCC to
instead fully disclose and present the
required information to the vessel
carrier to allow the vessel carrier to
present the information to CBP via the
AMS system (see 19 CFR 4.7(b)(3)). (The
manifest information filing procedure of
§4.7(b) is sometimes referred to in this
document as the “24-hour rule.”)

The final rule document (in the
preamble discussion) also noted the
NVOCC community’s concern that
certain information and data that a
NVOCC would supply under the
procedures of the ““24-hour rule” would
be subject to release for publication
under 19 U.S.C. 1431 (section 1431) and
§103.31 of the Customs Regulations.
The NVOCC group contended that such
release would reveal confidential
business information that could result
in harm to the NVOCC community.

To respond to this concern, CBP
indicated that it would publish another
NPRM for the purpose of seeking further
input from the trade regarding the value
of amending § 103.31 to allow NVOCCs
and vessel operating common carriers
(ocean carriers) filing manifest
information in accordance with the *“24-
hour rule” to request confidentiality
under the regulation on behalf of
importers and consignees. At the same
time, the agency began considering
whether section 1431 might
accommodate expanding the parties
who can file a confidentiality request on
behalf of an importer or consignee. The
result was publication of the January 9,
2003, NPRM and its request for public
comment.

The Statute and the Regulation

At the heart of the NPRM were the
provisions of section 1431 regarding
public disclosure and confidential
treatment of vessel manifest
information. Under section 1431(c)(1),
certain vessel manifest information
must be made available for public
disclosure, including, among other
things, the name and address of each
importer and consignee, the name and
address of the importer’s or consignee’s
shipper, the general character of the
cargo, the name of the vessel or carrier,
and the country of origin of the

shipment. Under section 1431(c)(1)(A),
the importer or consignee may request
that its name and address and the name
and address of its shipper be kept
confidential by filing a biennial
certification in accordance with
regulations adopted by CBP. Under
§103.31(a) of the Customs Regulations
(19 CFR 103.31(a)), vessel manifest
information must be made available,
under rules set forth in the regulation,
to accredited representatives of the
press, including newspapers,
commercial magazines, trade journals,
and similar publications. As stated
previously, under § 103.31(d), an
importer or consignee, or an authorized
employee, attorney or official of the
importer or consignee, may request
confidentiality relative to the importer’s
or consignee’s name and address, and
the name and address of its shippers, by
filing a request with CBP every two
years.

The statute and regulation thus
require that certain manifest
information be made available to the
public and, at the same time, that
importers and consignees be permitted
to keep their identity confidential, along
with that of their shippers, should they
so choose. In passing section 1431,
Congress struck a balance between
freedom of information (the requirement
to release/disclose manifest
information) and fair competition (the
right to request confidentiality of certain
information by importers and
consignees) (hereinafter referred to as
the “freedom of information—
confidentiality balance”). Many in the
trade community and related businesses
benefit from the availability of manifest
information, and some importers and
consignees utilize the confidentiality
provision to protect their competitive
posture. Regarding this balance, it is
noted that Congress stated that “greater
disclosure of manifest information will
facilitate better public analysis of import
trends, and allow port authorities and
transportation companies, among
others, more easily to identify potential
customers and changes in their
industries.” (S. Rep. No. 308, 98th
Cong., 1st Sess. 30 (1983), reprinted in
1984 U.S.C.C.A.N. 4910, 4939.)
Congress further stated that section 1431
“retains sufficient protection for
business-confidential data of importing
firms, while encouraging greater
competition among those in the import-
servicing trades.” Id.

Discussion of Comments

A total of 60 comments were
submitted in response to the NPRM. A
substantial majority of the comments
were opposed to amending § 103.31 as
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the NPRM proposed, and most of the
minority in favor of the proposal
indicated that it did not go far enough
and recommended ways to improve it.

Comments in Favor of the Proposed
Amendment

Eight of the 60 commenters favored
adoption of the amendment proposed in
the NPRM. These commenters include
organizations representing customs
brokers, freight forwarders, NVOCCs,
importers, exporters, and/or retailers,
and one organization representing
producers and marketers of distilled
spirits. All of these commenters favored
adoption of the proposal, claiming that
it would protect from disclosure what
they consider commercially sensitive
business confidential information
submitted in accordance with the “24-
hour rule.” These commenters
contended that release of this
information will harm their competitive
posture, expose their and their
customers’ shipments to a greater risk of
theft, and pose a terrorist security threat
to the nation. They pointed out that
their information was not subject to
disclosure prior to promulgation of the
“24-hour rule” and contended that the
““24-hour rule’s” implementation, which
they do not oppose, should not impose
this negative impact on their businesses.

Despite their support for the proposed
amendment, most of these commenters
indicated their dissatisfaction with the
particulars of the proposal and
recommended several ways to improve
it, variously including:

(1) dropping the documentation
requirement (power of attorney and/or
letter of authorization) applicable to the
additional parties that could request
confidentiality under the proposed
regulation, on the grounds it is time
consuming and onerous for importers/
consignees to produce it and for the
additional parties (NVOCCs and ocean
carriers) to manage and submit it (many
commenters, both for and against, were
unsure whether the proposed
regulation, which requires that the
importer/consignee designate the
NVOCC or ocean carrier as its attorney-
in-fact, requires a power of attorney);

(2) allowing the additional parties
filing confidentiality requests under the
proposed regulation to retain the
required documentation in their records
rather than submit it with the
confidentiality request;

(3) adding a general exclusion from
the disclosure requirement for any
information relative to FROB (Freight
Remaining on Board) merchandise;

(4) allowing all NVOCCs to request
confidentiality, whether or not they are
licensed or registered with the Federal

Maritime Commission or they have the
capacity to file information
electronically;

(5) providing that a general grant of
confidentiality apply to all information
submitted by NVOCCs and ocean
carriers under the ““24-hour rule,” not
just importer/consignee identification
information; and

(6) improving the process by reducing
the incidence of erroneous disclosures
and eliminating the biennial filing
requirement.

Comments in Opposition to the
Proposed Amendment

Fifty-two of the 60 commenters
opposed adoption of the amendment
proposed in the NPRM. These
commenters include: U.S.
manufacturers, producers, and
importers; a publisher of trade
information; a United States Attorney,
Department of Justice; ocean carriers
and shipping companies; market
researchers and consultants; trade
associations; port authorities; local and
regional economic and business
development organizations; offshore
suppliers; and a U.S. Congressman.
From their comments, several
significant reasons for opposition to the
proposed amendment emerged. Because
of the number of individual comments
opposing the proposal, they are
consolidated and presented below
according to subject.

The Proposed Amendment Goes Beyond
the Terms of the Statute and Is Contrary
to Congressional Policy

Many of the commenters opposing the
proposed amendment contended that:
(1) The proposed expansion of the
parties authorized to request
confidentiality under the regulation
strains the language of the statute and
the intent of Congress and (2) this
expansion would wrongly upset the
“freedom of information—
confidentiality balance” provided for
under section 1431.

These commenters stated that
allowing additional parties to request
confidentiality under the regulation
would lead to the filing of more requests
and a corresponding reduction of
available information. Also, according
to these commenters, most or perhaps
all of these additional requests would be
authorized by importers or consignees
who otherwise would not make the
request of their own volition; instead,
the NVOCCs and ocean carriers allowed
to request confidentiality under the
proposed regulation would seek
authorization, for their own reasons,
from their importer and consignee
clients to file the confidentiality

requests. Thus, these commenters
stated, access to information would be
blocked, to the detriment of those who
rely on that information, while the
purpose of section 1431—excluding
from disclosure the identities of
importers and consignees for their
protection—would not be served.

The Proposed Amendment Is Not
Necessary

Many commenters contended that
there is no need to amend the
regulation. This contention has two
parts. The first asserts that there is no
need to amend the regulation because
the “disclosure-confidentiality process”
that is now in place under the statute
and the regulation works well for both
the trade community that utilizes the
information and the importers and
consignees who may request
confidentiality if they so desire. These
commenters repeatedly stated that the
current law strikes the right balance
between freedom of information and
confidentiality. In this regard, these
commenters pointed out that the NPRM
did not identify a single problem,
difficulty, or impediment facing
importers or consignees under the
current system that might warrant a fix
to further the intent of the law.

The second part of the contention
questioned the NVOCC community’s
claim to need protection from harm that
would result from disclosure of the
manifest information for which it now
seeks to request confidentiality. These
commenters pointed out that, for many
years, under the current system, ocean
carriers have not suffered harm
requiring remedy despite the fact that
they have not had the right to request
confidentiality on behalf of their
importer or consignee clients. They thus
questioned the contention that a level of
harm requiring remedy would result
upon the release of that same manifest
information submitted by NVOCCs
authorized to file confidentiality
requests under the proposed
amendment.

The Proposed Amendment Harms Those
Entities That Utilize Publicly Available
Trade Information

Many commenters in opposition cited
the broad extent of the harm that the
proposed amendment would inflict on
those many elements of the trade and
related communities that utilize the
disclosed manifest information for a
wide variety of reasons. A long list of
users of and uses for the information
emerged from the comments. Some of
the users are: Trade associations and
other advocates for U.S. manufacturers/
producers, importers, and exporters;
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port authorities; advocates for local,
state, and regional economic and
business development; carriers and
others involved in shipping and
shipping related businesses; a publisher
of trade information; a market
researcher and consultant; and law
enforcement entities. Some of the uses
are to: identify overseas markets; locate
overseas suppliers; attract and develop
customers; promote increased
international trade and resulting
economic growth; plan port expansion
and development; compete with other
ports for business; compile trade
information to advise/assist business
and trade clients; and enforce laws
concerning counterfeit trademarks and
unlawful foreign competition.

These commenters asserted that
allowing additional parties to request
confidentiality for importers and
consignees, and the corresponding
reduction of available information
caused by this expansion, would result
in serious harm to their competitive
advantage and damage or ruin their
businesses. These commenters asserted
that CBP should not limit its evaluation
of the matter to the harm that the
NVOCC community alleges it would
suffer, but should also consider the
negative impact the change would have
on other elements of the trade
community.

Operational Burdens

A few commenters objected to the
proposal on grounds that it would
impose additional operational burdens
on all parties and would result in a
more bureaucratic and less efficient
system. First, the NVOCC or ocean
carrier would have to contact its
importer and consignee clients to solicit
the authorizations, requiring a
considerable effort and a major
document management task. The
importers and consignees would have to
prepare a power of attorney (or other
document for attorney-in-fact
designation) and a letter of
authorization for a NVOCC or ocean
carrier seeking to file a confidentiality
request on their behalf, something they
do not have to do under the current
regulation. A few commenters asked if
a set of such documents would have to
be prepared for each NVOCC or carrier
seeking authorization and if
confidentiality would then be applied
on a shipment-by-shipment basis or on
a NVOCC/carrier-by-NVOCC/carrier
basis.

Second, the NVOCC or ocean carrier
would then have to submit the request
along with the authorization letter to
CBP, a more onerous task than merely
submitting a request in the manner the

current procedure provides. Several
asked whether a power of attorney
would have to be submitted with the
request and authorization letter. Others
asked about recordkeeping
requirements.

Third, these commenters indicated
that the burden on CBP also would
increase significantly in verifying and
tracking authorizations and requests,
suggesting creation of a more
bureaucratic system with a more
complicated document management
component. Some asked how multiple
requests (from different NVOCCs or
carriers) for the same importer or
consignee would be handled. Even if
only one request per importer or
consignee were required, which is not
clear under the proposed regulation,
CBP would have to determine if a
request had already been filed on behalf
of an importer/consignee each time it
received a request for an importer/
consignee. Also, if requests were not
accompanied by the required
document(s), CBP would have to request
the document(s) or send the certification
back to the filer, holding acceptance and
processing of the certification in
abeyance. If questions were raised about
the legitimacy or details of the
authorization letter or the power of
attorney (or other document), if required
and submitted, CBP would have to make
inquiries.

The Proposed Amendment Poses a
Security Risk

Another reason for opposition to the
proposed amendment mentioned by a
few commenters was the matter of
security. Some contended that curtailing
the quantity of available information
would harm local, state, and federal
security and law enforcement interests.
Some stated that the fact that the
information is not disclosed until after
a shipment has arrived and been
processed/released does not mean that
the information would lack value.
Meaningful investigative information
could be gleaned after the fact, revealing
patterns or past conduct that could be
helpful in law enforcement or anti-
terrorism security initiatives. One
commenter’s letter included a letter
from a U.S. Attorney whose access to
trade information assisted his office in
obtaining convictions for a smuggling
related crime.

Business Practices Adjustment

Several commenters in opposition
complained that altering the disclosure/
confidentiality process under the
regulation would require further
adjustments by those involved in the
import and import servicing trades. For

example, one commenter stated that
changing the content of information
disclosed would result in an
unfavorable change to its business
practices and a negative impact on its
bottom line.

CBP’s Determination

After reviewing the comments, and
upon further consideration of the
matter, CBP has determined to
withdraw the proposal. It is apparent
that most of those who favored the idea
behind the proposed regulation
nevertheless believe that the regulation,
as drafted, does not go nearly far
enough; however, the plain language of
the statute will not allow CBP to go
nearly as far as they would prefer. Those
who objected to the proposed regulation
believe that it went much too far and
that the status quo was preferable for
many reasons. Thus, because such a
substantial majority of the commenters
did not favor the actual proposed
regulation and the comments revealed
such a strong split within the trade
community, CBP has decided not to
engage in any rulemaking activity in
this area for these reasons and the
reasons explained below.

CBP agrees with those commenters
who stated that adoption of the
proposed amendment would result in
an increase in the number of
confidentiality requests made under the
regulation. CBP acknowledges that most
of that increase would likely result from
the solicitation of importer and
consignee authorizations by NVOCCs
and carriers 